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The World Trade Organization:
Basic Legal Principles

n Chapter B, we saw the spiral of high tariffs and

protectionism of the early 1930s. Our story left off

with the worldwide Great Depression and the
everlasting reminder that protectionist attitudes in one
country, with unbridled tariff increases and quotas
on imports, will only be met by retaliation by other
countries. The result was disastrous to national econ-
omics. Realizing this, the United 5tates and other
nations began the process of negotiating a reduction of
tariff rates. It was a slow bilateral process, with coun-
tries bargaining with each other over the reciprocal
reduction of tariffs on thousands of items. By the end
of the decade, there had been some success in lowering
tariff rates overall, but it was a process that could not be
completed before the world entered World War IL

This chapter picks up the story after the war, as
nations sought a faster and better means of reducing
tariff rates and other protectionist barriers to inter-
national trade. The postwar period saw the growth of
multilateralism: multilateral trade agreements that set
agreed-to rules governing trade, multilateral negoti-
ations to reduoce tariffs and nontariff barriers to trade,
and the rise of multilateral organizations with dispute
scttlement mechanisms—first the GATT organization
and later the World Trade Organization. This chapter
covers these trade agreements, the WTO dispute reso-
lution process, and introduces regional free trade issues.
The chapter concludes with end-of-chapter questions
that give readers the chance to explore new populist
and nationalistic calls for protectionism and the poten-
tial for new trade wars, and to look ahead at some trade
issues on the near-honzon.

Why we are studying “trade agreements?” Is that not
the stuff of foreign relations, diplomats, and interna-
tional lawyers? It is, but it also affects everyone invalved
in international business. A trade agreement is a nation’s
commitment to other nations to conform its national
laws and regulations to the terms of that agreement.
A trade agreement is a legal framework for national

laws. It may be a commitment to lower the tariff rate
on certain goods imported from specific countries, or
it may be a change in the rules for delivering services
to consumers or customers in foreign countries. The
trade agreement is the mold from which national laws
are cast. In turn, these laws govern the day-to-day inter-
national business transactions of companies doing busi-
ness in those countries. And it does not matter if they
are small exporters or importers, larger service-oricnted
companies such as those in telecommunications or
insurance, technology companies managing their intel-
lectual property rights, or multinational industrial
giants with goods moving through global supply chains.
In other words, this chapter explains how the rules are
made that govern individual firms that move goods and
services from one country to another.

INTRODUCTIONTOTRADE
REGULATION

Every country establishes its own trade policies
according to its own national interests. Domestic politics
heavily influences trade policies. Left to its own devices,
any nation would want to protect its industries from
foreign competitors by erecting a maze of import trade
barriers. These might include high tariffs, quotas, or
complex regulations designed to keep out toreign goods
and services. A trade barrier is any impediment to trade
in goods or services. An import trade barrier is any
impediment, direct or indirect, to the entrance or sale
of imported goods or services existing in the country of
importation. Typically, trade barriers are tariffs or taxes
on imported goods or laws, government regulations,
or national industrial standards that make importing or
selling foreign-made goods or services more difficult or
that make imported goods or services more expensive
to produce, market, or sell.
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Many nontariff barriers are permitted under inter-
national agreements. For instance, we are all familiar
with laws requiring foreign goods to be labeled with
the country of origin, requirements that instruction
manuals for consumer goods be written in the lan-
guage of the importing nation, or that metric sizes
appear on the product or packaging. Manufacturers
and exporters with a global marketing vision must
learn to adapt to the regulatory hurdles of nontariff
barriers in foreign markets.

Consider this overly simplistic story: Assume that
all passenger cars sold in the United States have wheel
assemblies with either four or five lug nuts. LS. tests
show that this number is adequate for safety. But the
Burcau for the Protection of Wheel Assemblies of the
Government of Zimbabwe passes a rule requiring that
all wheels be assembled with at least six lug nuts. It just
s0 happens that all Zimbabwean automobile manu-
facturers already use six nuts. Zimbabwean tests show
that six nuts are safer than five. The cost of redesigning,
retooling, and testing UL5.-made cars for shipment to
Limbabwe may be tens of millions of dollars. Do you
think that the U.5. firms can justify the expenditures?
Probably not, and Zimbabwean drivers will have to be
content with driving Zimbabwean cars. While this may
appear to be a perfectly legitimate safety regulation on
its face, it also has the effect of being a nontariff barrier
to trade.

Case Example: Large-Scale Retail Stores in Japamn.
A well-known example of an indirect nontariff barrier
is the 1974 Japanese Large-Scale Retail Stores Law. Japan
has always had many small, neighborhood retail shops
and grocers, many of which are "'mom and pop” owned.
Small local shops existed in an atmosphere that fit into
the Japanese consumer’s cultural expectations of quality,
freshness, and personal attention. The law limited the
number, location, and operations of large retail stores
and supermarkets in Japan with over 500 square meters
in floor space, and gave a voice to existing small shops
in the approval process. The process often took seven or
cight years to complete and usually required the large
store aperator to make many concessions to the small
store owners to obtain their approval If the government
found that the proposed store posed a risk of adversely
affecting nearby shops, it could require the large store to
reduce its floor space or limit days and hours of opera-
tion. Of course, large retailers in the United States and
Europe were not very happy about the law. After all, for
a foreign retail chain to justify its investment in Japan, it

would have to be a “hig-box™ store. Small stores are not
economically feasible. In addition to protecting politi-
cally powerful small business owners, the law also per-
petuated the vertically integrated distribution system in
Japan by giving large Japanese manufacturers greater
control over the distribution of their products being
sold through many small retail stores. Large foreign
retail chains, on the other hand, might favor purchasing
from US. exporters accustomed to selling to high-vol-
ume purchasers.

The law was an excellent example of a nontariff
barrier that on its face was completely neutral. It was
enacted for many economic, political, and cultural
reasons, and it did not discriminate against prod-
ucts because they were of foreign origin. However, it
did have the effect of limiting access to the Japanese
retail market by American and other foreign big-box
and discount chains. As a result of negotiations in the
1980s and 1990s, the law was eventually repealed and
replaced with laws focused more on environmental and
city planning policies. After the law’s repeal, large-scale
American and European volume discounters entered
the Japanese market and almost immediately began to
transform retailing in Japan.

BRETTONWOODS ANDTHE
HISTORY OF GATT

Even while World War IT was being fought, the United
States and its allies were charting a course to rebuild
and revitalize the world’s economy and to ensure that
the cconomic mistakes of the 19305 would not be
repeated. In 1944, the Allied nations met at the Bretton
Woods Conference in New Hampshire to create several
important international economic and political insti-
tutions, including the International Monetary Fund,
and the International Bank for Reconstruction and
Development, also called the World Bank. The United
Mations was created at about the same time, In addition
to these economic and political institutions, world lead-
ers had a vision of another international organization
dedicated to preventing the kinds of protectionism and
rising tariffs seen in the 1930s. S0, a third specialized
organization, the International Trade Organization,
was planned to promote and stabilize world trade by
reducing tariffs.

At international meetings held in 1947, a multilat-
eral trade agreement was reached between 13 nations.
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Called the General Agreement on Tariffs and Trade
(GATT 1947, it reflected a more international view
of the world’s economic and trading system than had
existed, and would become the most important trade
agreement of the twentieth century. However, the
International Trade Organization never materialized,
due in part to the lack of support in the US. Congress
for yet another international organization. But even-
taally a professional staft was needed to administer
the GATT 1947 agreement, and a headquarters was
established in Geneva. Thus, ironically, a GATT orga-
nization arose by default in the place of the aborted
International Trade Organization and functioned suc-
cessfully for nearly 50 years. Interestingly, although
GATT 1947 was never ratified by the U5, Congress as
a treaty, it was consistently accepted as a binding legal
obligation of the United States under international law.

Trade negotiations were conducted on the basis
of agreed-upon international rules, with common
objectives and greater transparency. or openness,
than ever before. Disagreements and trade disputes
were handled through consultations at the GATT
headquarters in Geneva, and a nonbinding dispute
scttlement process was put in place to prevent trade
wars before they occurred.

GATT Multilateral Trade Negotiations

One of the cornerstones of the GATT system was
a commitment by member countries to conduct
multilateral trade negotiations, and on a regular
basis, under the auspices of the GATT organization.
Negotiating sessions are called "rounds.” The follow-
ing is an overview of the most important negotiat-
ing rounds from 1947 to the present. Although the
focus of each round was different, they all had the
same goal of trade liberalization—the process of
reducing tariffs and removing artificial barriers and
restrictions on trade.

. Geneva, Switzerland, 1947

. Annecy, France, 1949

. Torquay, England, 1951

. Geneva, Switzerland, 1956

. Geneva, (Dillon Round) 1960-1961

. Geneva, (Kennedy Round) 1964-1967

. Tokyo Round, 1973-1979

. Uruguay Round, 1986-1994

. Doha Development Roand (a WTO round),
2001-present (as of 2016)

L = - = L O T N

In the early rounds, from 1947 to 1961, countries
negotiated on a product-by-product basis by present-
ing lists of tariff reductions they desired from other
countries. These rounds resulted in a lowering of ad
valorem tariffs from roughly 40 percent in 1945 to
approximately 20 percent in 1961. The Kennedy Round,
which took place from 1964 to 1967, resulted in even
larger across-the-board tariff cuts, particularly in man-
ufactured goods, averaging nearly $40 billion in trade.
Sixty-two nations participated in the Kennedy Round.
During this period, many developing countries joined
the GATT organization.

By the 1970s, GATT's efforts had proven so success-
ful that tariffs ceased to be the world's greatest barrier to
trade in goods. Indeed, without GATT, decades of bilat-
eral negotiations may have been necessary to achieve
the reductions that multilateral negotiations reached
within a few years. In the Tokyo Round. more than 100
participating nations agreed to tariff cuts averaging
34 percent and covering 5300 billion in trade, which
effectively lowered the average level of tariffs to about
5 percent. In addition, the parties established a number
of GATT ¢odes that called for the removal of nontariff
barriers and forms of protectionism that are considered
to be "unfair”

The Urugnay Round negotiations lasted from 1986
to 1994, It resulted in international agreements that
have had a caused worldwide tariff cuts averaging
35-40 percent on merchandise, agricultural products,
and industrial goods. Tariffs were eliminated in many
industry sectors: agricultoral equipment, medical
equipment, construction equipment, beer, distilled
spirits, chemicals, furniture, paper and printed mat-
ter, pharmaceuticals, and toys. Tariffs on a range of
then-existing information technology products were
largely eliminated. In addition to tarift cuts, tariffs were
bound, or capped, on most products at the rate effective
at the time of the agreement. The round also eliminated
many nontariff barriers to trade.

Transition from GATT to the WT0. The most
important work of the Uruguay Round was in devising
solutions to the deficiencies of GATT 1947. The first
dealt with coverage: GATT 1947 applied only to trade
in goods. Even though the service sector had become
the fastest growing sector of the world’s economy, it
was not subject to GATT rules. Trade in services, such
as banking, insurance, telecommunications, or profes-
sional services, was specifically excluded. In addition,
GATT 1947 failed to regulate agricultural trade, an area
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of constant dispute among nations, especially between
developed and developing countries. Until 2005, trade
in textiles and apparel was also putside the scope of
GATT because of the politically sensitive nature of these
industries. GATT 1947 did little or nothing to address
trade-related aspects of intellectual property or the use
of restrictions on foreign investment that interfered
with the free movement of goods. Finally, the process
used to resolve trade disputes between countries was
nonbinding, filled with loopholes, and often inetfective.

The Uruguay Round ushered in a new era of inter-
national trade regulation. It replaced the original
GATT organization with the World Trade Organization
(WTQ). It modernized and expanded the scope of the
world trade agreements and instituted a binding dispute
settlement process. The Uruguay Round resulted in the
conclusion of over 60 major trade agreements that make
up a large part of "WTO law”

THEWORLD TRADE
ORGANIZATION ANDWTO LAW

The year 1995 was one of the most important in the
modern history of international trade law. It saw the
birth of the World Trade Organization and the conclu-
sion of more than 60 multilateral trade agreements that
provide the framework by which we regulate much of
world trade today.

The five major agreements:

1. Agreement Establishing the World Trade
Organization;

2. General Agreement on Tariffs and Trade, 1947
(GATT 1947), the original agreement;

3. General Agreement on Tariffs and Trade, 1994
(GATT 1994), the WTO agreement that incorpo-
rates GATT 1947, including the additional multi-
lateral agreements covering trade in goods, shown
below;

4. Gemeral Agreement on Trade in Services (GATS),
opens domestic markets to foreign service providers
{covered in Chapter 10);

5. WTO Dispute Settlement Understanding.

There are additional or “side” agreements that apply
to miscellaneous trade subjects and to specific industry

sectors. Some of the most important are discussed in
this and later chapters of this book:

WTO Dispute Setilarment Lindarstanding
= Agresmen! on Agriculiure
Agreement on Sanitary and Phylosanitary Measures [animal
and plant safety}
e Agresment on Technical Bamiers to Trade
»  Agresmen! o Trade-Related knestment Waasues
Agreement on Implamentation of Ariicle W (the Anti-Dumping
Apraemant)
Agresment on import Licensing Procedures
Agreement on Subsidhes and Countervailing Measures
Agreement on Safeguards (lmport Relief)
Agresement on Trade-Related Aspscts of Intelleciual
Property Rights
Agreement on Govermment Procoramen!
Agreement on Trade Facilitation | 2017]

Functions of the WTO

The WTO is the most important intergovernmental orga-
nization for world trade today, with 164 member-nations
as of 2017. Two of the more controversial admissions to
WTO membership were China (2001) and Russia (2012)
due in part to their history of lacking free market econo-
mies and political tensions. The WTO is headguartered in
Geneva, Switzerland, and cooperates with the UN as well
as the IMF and World Bank and other international orga-
nizations. The functions of the WTO are (1) to facilitate
cooperation between member-nations on trade issues, (2)
to administer the WTO agreements, (3) to provide a forum
for future trade negotiations, (4) to monitor national trade
policies, (5) to assist developing countries in complying
with WTO agreements by giving technical assistance, and
(6) to provide a forum for the settlement of trade disputes
between members.

The WTO is overseen by the Ministerial Conference,
made up of trade representatives from all WTO mem-
ber countries. They meet at least once every two years to
direct the policies, activities, and future direction of the
WTO and to consider new applications for membership.
The US. ambassador to the Ministerial Conference is the
United States Trade Representative or his or her delegate.

The WTO monitors and periodically reviews the
trade policies and practices of member countries to
help assure adherence to the rules and commitments
of the agreements. It provides an important forum
for negotiating new agreements on trade issues that
are of mutual concern, and provides a forum for
member countries to either settle or dispute their
trade arguments. It also provides technical assistance
to developing and least developed countries as they
try to integrate into world markets.
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The WTO and US. Law

The United States negotiated the Uruguay Rounds
and adopted the WTO agreements under "fast-track™
trade promotion authority. The agreements are not
treaties, but were enacted into U5, law through
the “congressional-executive” process discussed in
Chapter 8. The agreements were submitted to Congress
by President Clinton in the US. Uruguay Round
Agreements Act, and became effective in 1995.

The WTO agreements do not provide individual
rights and remedies to private parties. Private litigants
cannot use them to assert rights or claims for compen-
sation in lawsuits against the U5, government or to
challenge the legality of a tariff or federal statute. The
Uruguay Round Agreements Act states: "No provision of
the Uruguay Round agreement . . . that is inconsistent
with any law of the United States shall have effect. Noth-
ing in this Act shall be construed to amend or modity
any law of the United States relating to the protection
of human . . . life, the protection of the environment, or
worker safety”

If a private firm or industry in the United States
believes that its rights under the WTO agreements are
being violated by a foreign company or foreign govern-
ment, it may seck redress cither with the appropriate
federal administrative agency or in the courts on the
basis of a U.5. stafute, but not at the WTO. Of course,
it can also communicate its grievance to the US. gov-
ernment, which can, at its discretion, negotiate with the
foreign government under WTO rules in an attempt to
resolve the trade dispute nation to nation. Similarly, by
federal law, the ULS. states may not bring WTO actions
for violations of the agreements or lawsuits in the courts
of the United 5tates to enforce the agreement.

MAJOR PRINCIPLES OFWTO
TRADE LAW

We can summarize the basic principles of WTO trade
law found in GATT and the major WTO agreements,
as follows:

1. Multilateral trade negotiations: Nations commit to
meet periodically to reduce tariffs and nontariff
barriers to trade.

2. Transparency and predictability of trade opportuni-
ties: A mation’s laws and regulations affecting trade
in goods and services must be published and made

publicly available so companies understand in
advance the rules for doing bosiness there.

3. Reciprocal tariff reductions and bound commitments:
Mations commit to maximum bound tariff rates on
specific products and to publish these in their tariff
schedules.

4. Nondiscrimmation and unconditional most-favored-
nation trade: Members will not give any import
advantage or favor to products coming from one
member over the goods of another member.

5. National treatment: Members will not discrimi-
nate in favor of domestically produced goods and
against imported goods or treat the two differently
under their internal tax laws, regulations, and other
national laws.

6. Elimination of quotas and other nontariff barriers:
Mations must first "convert” their nontariff barri-
ers to tariffs (through a process called tariffica-
tion) and then engage in negotiations to reduce
the tariff rates.

7. Consultations and dispute resolution: An agreement
to resort to the WTO consultation and dispute
settlement process and not to engage in unilateral

retaliation against countries that violate WTO rules.

In addition, developing countries are given addi-
tional time and assistance in complying with WTO
agreements. Other special rules allow restrictions on
imports to protect public health and safety or to protect
domestic firms from unfair trade practices or increased
levels of imports that might cause serious economic
injury to domestic industries.

Transparency

The term transparency refers to the degree to which
a foreign government’s import laws or regulations are
made readily available to the public, including foreign
firms. When a foreign government’s import regulations
are not readily available to the public or are hidden or
disguised in bureaucratic rules or practices, the regu-
lations are not transparent. For instance, government
procurement policies “lack transparency” when the
requirements for bidding on a project are made avail-
able only to select domestic firms. Government reg-
ulations that require a license to import a product, or
to conduct local business, are not transparent if the
“rules of the game™ are not made known to foreign
firms trying to apply for that license. When a nation’s
import regulations or procedures lack transparency,
foreign firms cannot easily gain entrance to its markets.
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The WTO agreements require that a country’s trade
rules be transparent and that they publish all laws, reg-
ulations, administrative determinations, and judicial
decisions that generally apply to imports and exports.
For example, U.5. Customs and Border Protection pro-
vides public online access to its ruling requests, customs
rulings, weekly bulletins and decisions, and its direc-
tives and handbooks. Customs rules are also published
in the Federal Register.

Tariff Concessions, Bound Rates,
and Tariff Schedules

The GATT agreement calls for member nations to
cooperate in lowering tariffs through tariff conces-
sions. A tariff concession is each country’s promise to
reduce tariffs on imports of a given item in return for
tariff concessions from other countries. Most conces-
sions are made during the major negotiating roands.
In negotiating tariff concessions, each country takes
into account the total economic effect of a concession
on its national economy. For example, if Honduras
wants the United States to lower the tanff rate on US.
imports of Honduran coffee beans, then the United
States could request that Honduras reciprocate by
lowering duties on, say, U.5.-made medical devices in
an amount equivalent to the value of the tariff reduc-
tion granted to Honduran coffee. Concessions can be
on a single product, by entire product categories, or
across the board.

Tariff Bindings. The agreed tariff rates are known
as tariff bindings becanse the rates become bound, or
capped, at that rate. The bound rate is the maximum
tariff rate a country may charge on an item, although
tariff rates may be reduced below the bound rate.

A country’s tariff bindings are recorded in that
country’s schedule of concessions at the WTO. The
schedules are legal commitments considered part
of the GATT agreement itself. Bound rates are pub-
lished in each country’s tariff schedules, which are
the detailed product-by-product listings of all tar-
iffs for that country. Tariff schedules for the United
States are found in the Harmonized Tariff Schedule
of the United States, available online from the United
States International Trade Commission. If a country
later wishes to modify or withdraw a concession
and raise its bound rate on an item, it must negoti-
ate directly with the countries most affected (those
countries which are the major suppliers of that item)
and by agreement reduce or offset tariffs on other
items equal to an equivalent amount in trade.

The case GATT Report on European Economic
Community—Import Regime for Bananas (1995) illus-
trates the importance of countries honoring their tariff
rates granted by concession to foreign countries. The
GATT Panel (pre-WTO]) ruled that the change in Eurn-
pean Economic Community (now EU) tariff sched-
ules had "nullified and impaired” the rights of foreign
banana exporters who should have been able to rely on
the existing tariff structure.

European Economic Community —Import Regime for Bananas

BACKGROUND AND FACTS

Since 1963, the European Econcmic Community (EEC)
had megotiated tariff rates with the developing coun-
tries that export bananas, and these concessions were
bownd in the terff schedulss at 20 percent ad valorem.
In 18983 the EEC took over banana import regulation
fromm the individual countries. The EEC sat up uniform
rubes on quality, marketing standards, and tariffs. Under
the EEC regime, the tariff rates on bananas from the
Latin American countries were increased between 20
and 180 parcant. A complex licensing scheme was also
et up to limit the access of foreign banana traders [e.g-.,

Chiguita, Dole, and Del Monte] to sell in the EEC. The
Latin American countries claimed that the regulations
impaired thelr Article Il tariff concessions and violated
Article |, MFM principles, and other GATT provisions.
Motice that prior to the WTO's founding in 1985, coun-
iries that were pary to the GATT agreement were called

“contracting parties” while in the WTO system they are

called “members”

REPORT OF THE PANEL
Article Il —Schedules of Concessions: [Central and
South American] banana producers had sasessed their

COntimues
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continuad

competitive position on the basis of the bound tariff
lewel. They had mede strategic decisions and invest-
ments on that basis; they had cultivated substantially
mare land specifically for this export trade; and they
hed pursued marketing ties with European importers.
The new tariff quota undermined the legitimate expec-
tations upon which these actions were based and
severaly disrupted the trade conditions upon which
these producers had relied, regardiess of the ectual pro-
tective effect of the new regime.

The Panel noted that Article Il required that each
contracting party “eccord to the commerce of the other
contracting parties treatment no less favourable than
that provided for in the _ . . Schedule of Concessions.™
The Panel then cornaidered whether the introdiection of
a spacific tariff for bananas in place of the ad valorem
tariff provided for in its Schedule constituted ®treatment
no less favourable® in terms of Aricle Il - . _The Pansl
consequently found that the new specific tariffs led to
the levying of & duty on imports of bananas whiose ad
vatorem equivalent was, either actually or potentially,
higher than 20 percent ad valoram . . .

The Contracting Parties had consistently found
that a change from a bound specific to an ad walarem
rate was 8 modification of the concession. A working
party examining a proposal by Turkey o modify its
tariff structure from apecific to ad valorem had siated:

Nondiscrimination, Most-Favored-Nation
Trade, and National Treatment

The principle of nondiscrimination has long been a
guiding concept of international economic relations
and of trade liberalization. Nondiscrimination is one of
the basic rights of membership in the WTO. It means
that every WTO member country must treat the goods
and services from all other WTO member countries
equally and without discrimination. Simply put, nations
should not “play favorites™ with each other’s goods or
services. The principle of nondiscrimination is embod-
ied in two important principles of international trade
law: the principle of unconditional most-favored-nation
trade and the concept of national treatment.

Most-Favored-Nation Trade. When one country
grants most-favored-nation trading status to another
country, it is agreeing to accord items imported from
that country the most favorable treatment or the lowest
tariff rates that it gives to like products imported from
other MFN trading nations. In the United States, MFN
trading status is granted to a foreign country by an act

"The abligations of contracting parties are eatablished
by the rates of duty appearing in the schedules and any
change in the rate such as a change from a specific to an
ad vatoram duty could In some circurmnstances adversely
affect the value of the concesshons to other contracting
parties. Consequently, any conversion of specific into
ad valorem rates of duty can be made only under some

procedure for the modification of concessions.”

Decision. The panel held that the EEC had deprived
the complaining Latin American countries of the ben-
efita to which they were entitied under the schedule of
COnNCEssions.

Case Questions

1L What iz a tarff concassion?

2. What is a tariff binding? What was the EECs
bound rate?

3. What action did the EEC take that violated its
tariff concessions?

4. Why ks it important that countries maintain their
tariff commitrmants? If not for tariff commitments,
what do you think the impact would be on for-
gign banana exporters, or on exporters in anmy
industry?

B. What is the legal basis for Latin America’s
objections?

of Congress. According to the WTO agreements, all
countries that are members of the WTO should auto-
matically be entitled to MFN trading status with other
WTO countries {although in reality this may not be
the case—Cuba is a WTO member but as of early 2017
had not received MFN trading status trom the United
States). Although MFN trade has been in use for at
least 300 years, it has long been a basic principle of
GATT and WTO law. It is found in Article [ of GATT,
which reads,

With respect to customs duties and charges of any kind imposed
on of in connaction with importation or exportation . . . and with
raspect to the mathod of levying such duties and charges, and
with respact to all rules and foemalities in connechion with impoe-
tation and expoctation - . . . Any advantaga, favow, privilege,
or immunity gramed by amy other member o any product ong-
inating in or destined for any other country shall be accorded
immediately and unconditionally to the like product originat-
ing in ar dastined for the territories of all other contracting
parties [countries].

MFN principles also apply to trade in services under
Article I1 of the General Agreement on Trade in Services.
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With respect to any measure coverad by this Agreament, each
Member [country] shall accord immediately and unconditionadly
b services and service supplizrs of any other Member treatment
o less favourable than that it accords 1o lika services and ser-
vice suppliers of amy other countny.

Unconditional MFN Trade. Unconditional MFMN
trade requires that if a nation negotiates a reduced tar-
iff rate on a certain product imported from one WTO
member, that rate of duty automatically becomes
applicable to like products imported from any and
all other WTO members. This means that if country
A agrees to reduce its tariff rate to 5 percent on a partic-
ular product imported from WTO country B, that new
rate becomes applicable to like products imported from
all other WTO member countries. Moreover, if country
A later agrees to reduce the same tariff to a rate of 3 per-
cent on like products coming from nation C, then like
products originating in country B will automatically be
entitled to the lower 3 percent rate.

Many people erroneously think that MFN trade is
some “special treatment” applied as a favor to products
coming from a foreign country. That is not the case.
Actually, under WTO rules, most-favored -nation treat-
ment is the norm. All WTO member countries must,
under normal trading circumstances, apply MFN tariff
rates to products being imported from any and all other
WTO member countries. WTO member countries nor-
mally give MFN status {(and thus MFN tariff rates) to
all countries except those that abuse human rights, sup-
port terrorism, engage in acts of aggression toward their
neighbors, attempt to spread weapons of mass destruc-
tion, or are otherwise in violatton of international law.
Moreover, as we will see later in the chapter, many
countries grant better-than-MFN tariff rates to devel-
oping countries or to countries within a free trade area.

In the United States, the term "most favored
nation” is now referred to as normal trade relations
or NTR because Congress considers it to more accu-
rately describe the "normal” tariff treatment for most
countries. The term "most favored nation” is still in
use in international documents and in other coun-
tries. For additional discussion on MEN/NTR trade,
refer to Chapter 8.

National Treatment

The principle of national treatment is found in Article
III (GATT 1947 and incorporated into GATT 1994),
titled “Mational Treatment on Internal Taxation and
Regulation” A central concept is that once goods enter a

nations stream of commerce, they may not be subjected
to greater or different taxes, charges, or regulations than
those applied to domestic goods. Article 111 provides in

brief (paragraph numbering retained from original),

L. [Internal taxes, charges, laws, and regulations|
affecting the internal sale, offering for sale, pur-
chase, transportation, distribution or use of prod-
ucts ... should not be applied to imported or
domestic products so as to afford protection to
domestic production.

2. [Imported products] shall not be subject, directly or
indirectly, to internal taxes or other internal charges
of any kind in excess of those applied, directly or
indirectly, to like domestic products. Moreover, no
contracting party (nation) shall otherwise apply
internal taxes or other internal charges to imported
or domestic products in a manner contrary to . . .
paragraph > **

3. [Imported producis] shall be accorded treatment no
less favourable than that accorded to like products of
national origin in respect of all laws, regulations and
requirements atfecting their internal sale, offering for
sale, purchase, transportation, distribution, or use.
Article IT1 therefore prohibits the nse of discrimi-

natory internal taxes or tees on imported products as a
tariff in disguise. It also prohibits discrimination against
imports resulting from a wide range of nontariff bar-
riers to trade, including discriminatory customs pro-
cedures and product standards. In the following case,
WTO Report on Japan— Taxes on Alcoholic Beverages
(1996), the WTO Appellate Body undertook a tharough
analysis of the fapan Liguor Tax Low and found that the
Japanese tax was in violation of GATT Article I11. As
vou read, look not only for its interpretation of national
treatment but also look at the Appellate Body's reflec-
tions on GATT as international aw,

Quotas and Quantitative Restrictions on
Imports and Exports

GATT favors the use of tariffs over any other method
of regulating imports, while specifically prohibiting
maost other restrictions on trade. GATT Article X1 reads

as follows:

Mo profubitions or resirichions other than dulies, faves, or ather
charges, whethar made effective through quaotas, import or
axport licensas, or other measures, shall ba instiuted ar main-
tained . . . on the importation of any product . . . or on the axpos-
tation ar sale for export of any product . . . [emphasis added)
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BACKGROUND AND FACTS

The Japan Liguor Tax Law, or Shuzeiha, taxes liquors
gold in Japan based on the type of beverage. There are
ten categories of bevarage (the categories are sake, sake
compouwnd, shachu, minn, beer, wine, whiskey/brandy,
spirits, Hgueurs, and miscellaneous). Shochu ks distilled
from potatoces, buckwheat, or other grains. Shochw and
vodkes share many characteristics. Howewver, vodka and
other imported liguors fall in categories with a tax rate
that is seven or eight timea highear then the category
for shochu. Foreign spirits account for only 8 percent of
the Japanese market, whereas they account for almoat
60 percent of the market in other industrialized countries.
The United States, the European Union, and Canada
called for consultations and brought thia complaint at the
WTO. The panel held that the Japaneze tax law violated

GATT, and Japan appealed 1o the Appellate Body.

REPORT OF THE APPELLATE BODY

The WTO Agreament iz a treaty —the intarnational
equivalent of a contract. it is self-evident that in an exer
ciza of thelr soversignty, and in pursuit of their own
respective national interesta, the Members of the WTO
heve made a bargain. ln exchange for the benefits they
expect to derive as Members of the WTO, they have
agreed o exercisa their sovereignty according to the
commitments they have made in the WTO Agreement.
One of those commitments is Article Il of the GATT
1884, which is entitled Nations! Trestment on Internal
Taxation and Regulstion.

The kroad and fundamental purpose of Article 1l
is to avoid protectionism in the application of internal
tax and reguiatory measures. More specifically, the pur
pose of Articla U is 1o ensure that intermal measures mot
be applied to imported or domestic products so as to
afford protection to domestic production: Toweard this
end, Article lll obliges Members of the WTO to provide
equality of compatitive conditions for imported prod-
uets in relation to domestic products. *[Tlhe intention
of the drafters of the Agreement was clearly to treat the
imported prodects in the same way as the like domestic
products once they had been cleared through customs.
Otherwise indirect protection could be given” Halian
Discrimination Against Imported Agricultural Machin-
ery, BISD T5/60, para. 11. Moreover, it is imelevant
that “the trade effects™ of the tax differential betweean
imported and domestic products, as reflected in the
volumes of imports, are insignificant or even nonexis-
tent. Article il protects expectations not of any partic-
ular trade volume but rather of the egual competitive
relationship between imported and domestic products.
Members of the WTO are free to pursue their own
domestic goals through internal taxation or regulation
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so long as they do not do 8o in a way that violates Ari-
che Il or any of the other commmitments they have made
in the WTO Agreement. * = *

[I}f imported products are taxed [n excess of like
dormestic products, then that tax measure is incon-
sistent with Article Il . . . [We must determine first]
whether the taxed imported and domestic products are
“like” and, second, whether the taxes applied to the
imported products are "in excess of” those applied to
the like domestic products. If the imported and domes-
tic products are “like products” and if the taxes applied
to the imported products are “in axcess of” those
applied to the like domestic products, then the measure
is inconaistent with Article HlE2

We agree with the Panel atso that the definition of
“like products® in Articke 2 should be construed nar
rowely, How narrowly is a matter that should be deter
mined separately for each tax measure in each case.
[A 18970 GATT Report] set out the basic spproach for
interpreting “like or similar products™:

[Tlhe interpretation of the term should be exam-
ined on a case-by-caze basis This would allow a lair
aspegsiment in each case ol the different elemeants that
constitute a “similar” product. Seme criteria were
suggested for delermining, on a case-by-case basis,
wehether & product = “semikar™: the product's end-us-
ers in a givan markel; conswmers’ tastes and habits,
which change {ram country Lo country; the product's
propedies, nature and guality. Report af the Werking
Farty an Border Tax Adjustments TBSET para, 18.* = =

The concept of “likenass” is a relative one that
evokes the image of an accordion. The accordion of
“likeneas”™ stretches and squeeszes in differant places as
different provisions of tha WTO Agreement are applied.
[The definition of “likeness® must be namowly inter
preted.] The Panel determined in this case that shochu
and vodka are “like produciz”

A uniform tariff classification of products can be
relevant in determining what are “like products.” Tariff
classification hes been used as a criterion for determin-
img “like products”® in several previous adopted pansal
reports . . . There are risks in wsing tariff bindings that
are too broad s a measure of product “likeness? . _ | K
is true that there are numerous teriff bindings which are
in fact extramely precise with regard to prodwct descrip-
tion and which, therefore, can provide significant guid-
ance as to the identification of “like products” Clearly
enough, these determinations need to be made on &
case-by-case basis. Howewer, tariff bindings thet include
a wide range of products are not a refiable criterion for
determining or confirming product “likenssa” umdear
Article 2.
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The only remaining issue under the first sentence
of Article IE2 s whether the taxes on imported produects
are “in excess of” those on like domestic products. If
0, then the Member that hes imposed the tax is not in
compliance with Article . Even the amallest amount of
“excess” is too much. The prohibition of discriminatony
taxes im Article Ml is not conditional on a “trade effects
test™ nor is it guelified by a de minimis standard.

If imported and domestic products are not *like
products” . . . thoze same products may well be among
the broader category of “directly competitive or sub-
stitutable products” thet fall within the domain of thea
second sentence of Article 1Il:2. How much broader
that category of “directly competitive or substitutable
products” may be in any given case is a matter for the
Panel to determing based on all the relevant facts in
thaet case. In this cese, the Panel emphasized the need
to look mot only at such matters &s physical character-
istica, cormmaon end-uses, and tariff classifications, but
also at the “market place” This seems appropriste. The
GATT 1984 iz a commercial agreement, and the WTO
Is concerned, after all, with markets. It does not seeam
inappropriate to look at competition in the relavant
markets s one among a number of means of identi-
fiing the broader category of products that might be
described as “directly compeatitive or substitutable”
Mor does it sesm inappropriate to examing elesticity of
substitution as ome means of examining those relevant
markets. In the Panels view, the decisive eriterion in
order to determine whether two products are directly
compsatitive or substitutable is whether they have com-
meon end-uses, infer alia, as shown by elasticity of sub-
stitution. We agree.

Owur interpretation of Article Il is feithful to the
“customary rules of interpretation of public interna-
tional law?” WTO rules are reliable, comprehensible
and enforceable. WTO rules are not so rigid or so
inflexible as not to leave room for reasoned judge-
ments in confronting the endless and ever changing
abb and flow of real facts in real cazes in the real
world. They will aerve the multilateral trading system

Types of Quotas. Article XI reflects a general pol-
icy in the GATT agreement against the use of quotas
to protect domestic companies. A quota is a quan-
titative restriction on imports. Absolute quotas are
those that strictly prohibit imports of an item above
a predetermined limit, based either on the value or
quantity of specific goods {weight, number of pieces,
etc.), or as a percentage of the domestic market for
that item.

There are different types of absolute quotas. Global
quotas are imposed by an importing nation on a

best if they are interpreted with that in mind. In that
way, we will achleve the “security and predictabil-
ity" sought for the multilateral trading system by the
Members of the WTO through the establishment of
the dispute settlement systam.

Decision. The Japan Liguor Tax Law was found to vio-
late the national treatment provisions of GATT Article
. Shochw iz a “like product™ and is Ydirectly competi-
tive and substituteble” with other imporiad spirits. The
imported spirits were taxed higher than the shochu.
The decizsion of the panel was upheld and Japan was
reguested to bring s tax law into compliance with the
WTO agresments.

Comment. In 1987 the United States was forced to
seak binding arbitration when it became apparent that
Japan did not intend to bring it liguor tax into WTO
compliance within a “reasonable period” as required
by WTO rules. The arbitration ruling supported the
LS. position. Japan egreed to revise its tariff system
in stages and to eliminate tariffs on most spirits. The

LS. distilled spirits industry reporied that, as expected,
the change in taxation has increased exports of LS.

distilled spirits to Japan.

Case Questions

1. What iz the punpose of GATT's Article Il and how
i that purposa served?

2. Is it necessary that the complaining party show
that a discriminatory tax has & negative effect on
trade? Is a remeady possible even where the dis-
crimination has no adverse impact on the sales
volume of the imported products?

3. How does a WTOD panel determine whether
two products are “like products” for purposes
of the first sentence of Articla [11:2 or “directly
competitive or substitutable products® that fall
within the domain of the second sentence of
Article 127

particular product regardless of its country of origin.
An allocated quota is one in which the total limit is
“allocated”™ among several specific countries. The
term zero quota is sometimes used when referring to
a complete ban on the import of a product in that it
permits zere quantities to be imported. An anctioned
quota is one in which a country sells the guota rights
through bidding.

Arguments against Quotas. Historically, coun-
tries that wanted to protect domestic industries used
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absolute quotas because it worked quickly to block
imports. The impact was immediate, while tariffs took
time to take effect. But GATT prohibits absolute quo-
tas because of the many economic arguments against
them, including the following. Economists argue that
quotas distort the free market, deprive consumers of
their choice, and causes dramatic price increases due
to the lack of foreign competition. Moreover, pro-
tected domestic companies tend to become “lazy™—or
inetficient—producers. Unlike tariffs, quotas provide
no tariff revenue and require a complex licensing
scheme to administer.

Despite the provisions in GATT prohibiting quo-
tas, many countries continued to use them for decades.
Quotas were used to regulate trade in textiles and
appare]l worldwide for many years prior to 2005 {indud-
ing in the United States), when the quota system on
textiles was abolished. The WTO was instrumental in
removing many quotas by converting them to tariffs,
which can then gradually be reduced through recipro-

cal tariff concessions.

Tariff-Rafe Quotas. A tariff-rate guota is not really
a quota at all, but a tariff rate that increases according
to the quantity of goods imported. It is a [imitation or
ceiling on the quantity of goods that may be imported
into a country at a given tariff rate. Unlike absolute
quotas, tariff-rate quotas leave the price mechanism
in effect in regulating imports. They are also allocated
to specific supplying countries without discrimina-
tion. Consider bedspreads as an example. A country
that wants to protect its domestic textile industry
might impose a tariff rate of, say, 7 percent on the first
500,000 bedspreads to be imported into the country
in a given year; 14 percent on the next 500,000; and
an even higher rate, perhaps 25 percent, on all bed-
spreads imported above 1,000,000 pieces. The use of
tariff-rate quotas is quite common worldwide. After
1994 and the Uruguay Rounds, many absolute quo-
tas were converted to a system of tariff-rate quotas. In
the United States, for example, tariff-rate quotas have
been used to limit imports of raw cane sugar, tuna,
dairy products, peanuts, brooms, olives, and some
cotton and wool products. A similar system exists in
Canada. Some tariff-rate quotas are determined by
obligations under free trade agreements. Quotas on
agricultural products are administered by the U5,
Department of Agriculture and, like other tariff-rate
quotas, are enforced by U5, Customs and Border
Protection.

Quotas in a Balance-of-Payments
Emergency

When a nation’s outflow of foreign exchange exceeds
receipts, a balance-of-payments (BOP) deficit can
arise. This can be due to normal inflows and outflows
of foreign currencies and is usually never a problem.
When it is, countries wanting to preserve their for-
cign exchange reserves are tempted to resort to some
extreme controls that limit their trade and financial
transactions.

Theoretically, the fastest way to halt the outtlow
of foreign exchange would be for a country to place
gquantitative restrictions on imports of goods and
services through quotas or licensing schemes, or for
its central bank to refuse currency exchange (tariffs
would take much longer to have the same effect).
But because quotas are so trade and free-market dis-
torting, GATT Article XII permits quotas to be used
only in severe national BOP emergencies, only where
tariffs or other lesser restrictive alternatives would
not be adequate, and only for a very limited time. It
is nnlikely that a modern developed country would
(legitimately) have a BOP crisis, or that it could
justify quotas as a result. But despite today's inter-
national monetary system for stabilizing currency
markets, a BOP emergency can still occur in a devel-
OpIng country.

Historically, the international transactions of devel-
oping countries had to be denominated in one of the
major currencies, not with their own. Many developing
countries were agrarian economies, some with only a
few “cash crops” that could be sold for export. Others
were able to develop basic industries in steel or textiles
that provided export revenues. Often this was their only
source of scarce foreign exchange, which was needed
to purchase essential foreign goods, such as medicine,
fertilizer, or farm equipment or to repay international
debts. After all, dollars, pounds, or yen could be used
for trade anywhere on the globe, but the currency of
a developing country usunally could not. 5o, it is still
possible that a developing country in a financial crisis
could either put quotas on imports, or refuse to release
its reserves of foreign exchange to importers or foreign
companics. Today, however, this is unlikely to happen
in newly emerging market and newly industrialized
countries. Yet anyone who does business in a financially
unstable developing country should always be aware of
the possibility of a BOP payments crisis and be sure that
their access to funds is secured.
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In the following WTO Panel Report on India—
Cluantitative Restrictions on Imports of Agricultural Tex-
tile, ¢ Industrial Products, the United States sought to
have India remove a complex scheme of import restric-
tions that had existed for almost 50 years. The panel
addressed the Indian licensing scheme as a prohibition
on imports under Article XI and the BOP exception.

Quantitative Restrictions on Exports and
the Case of Rare Earth Elements

GATT Article X1 also prohibits quantitative restric-
tions on exports. One might wonder why a country
would restrict an export—after all, it generates jobs
and revenue. But consider materials that are invaluable

india— Quantitative Restrictions on Imports of Agricultural,

For 60 years prior to this case, India had placed
complex restrictions on the import of agricultural,
industrial, and consumer goods from other countries.
Gooda placed on the "negative list® could only be
imported by apecial license, which wes generally anly
granted to the "actual user,” rather than to firms in
the normal chain of distribution. Many goods could
only be imported by state agencies. The restrictions
wiare, in many cases, applied arbitrarily and in the
discretion of Indian government officials on a case-
by-case basis. As a result, it was often impossible 1o
knowe &t any given time what goods might be allowed
Into the country. Goods imported with a license wera
subject to confiscation or a fine of five times tha
wvalue of the goods. In 18987 the United States brought
this complaint at the WTO against India request-
ing that restrictions on thouwsands of products be
removed. India claimad that without restrictions its
foreign axchange would leave the country, upzeatting
its balance of payments and inhibiting itz economic
development.

REPORT OF THE PANEL
The United States contended that . . . perasons wighing
to import an item on the Negative List had to apply for
g licensa and explain their "justification for import™:
the authorities provided no explanation of the crite-
ria for judging applications, and no advance notice of
the volume or value of imports to be allowed. ln fact,
licenses were routinely refused on the basis that the
imporn would compete with a domestic producer. The
leading item on the Negative List was consumer goods
(including many food items), and for many consumer
goods inclusion on the Negative List had amounted to
an import ban or close to it

The United States considered that the restrictive-
ness of India's licensing of consumer goods imports
was demonsirated by the trade statistics . . . 2ero
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importa for 199586, including meat; fizh; cereala; malt
and starches; preparations of mest or flah; cocoa, choc-
olate and cocoa preparations; nuts, cannad and pickled
vegetables and fruits, and fruit juices; wine, eer, spirits
and winegar: leather articles: matting and baskets; car
pets; knitted fabrics; clothing: headgear; umbrellas; and
furniture. [Imports of hundreds of other products were
allowed in only minute gquantities for a population of
1 billbon. ] Thus, in many cases impeort licensing amounts
to an import ban, or close to it

The United States noted that . . . the "Actual User
condition® ruled out any Imports by wholesalers or
other intermediaries, and itgelf wes a further guantita-
tive restriction on Imports. * ® ®

Thus, according to the United States, the gener-
ally applicable import licensing process was a com plats
black bow for the imporer and for the foreign exporer
Mo information was provided on the Government’s sec-
toral priorities with respect to products or on what s
views of “merit” might be. All that the United States
knew was that the Indian licensing authority generally
refused to grant import licences for “restricted” items
whan it was considersd prejudicial to the state’s interest
o do so.

The United States added that the broad defini-
tion of “consumer goods,” and the fact that some
goods were only restricted if they were consumer
goods, crested considerable confusion, commercial
uncertainty and distortion of trade. * * * The 1986
study on Libaralisation of Indian mports of Consumer
Dwrables by the Export-import Bank of India had
noted that the only two commonly used consumer
durable goods that were freely importable were cam-
eras and nail cutters. * * ® India said that it nesded
to use discretionary licensing on a case-by-case basis
for the following reasons. India’s economy had been
almoat totally closed to Imports barely 15 years ago.
Because of the sizre and structure of the economy, it
was impossible for India to estimate precisely the

condinues
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continuad

lewel of demand for imports, the import elasticity of
demand for & huge number of products, as well as
the elasticity of substitution of domestic products
by consumers, and the effective rate of protection
for all these products. Accordingly. India considered
recourse to discretionary licensing to ba unawvoid-
able. Furthar, India was progressively phasing out its
import restrictions. As part of its autonomously initi-
ated programme of economic liberalization, India had
glready reduced the number of items on which there
were import reatrictions to just 2,296 as of 1988, from
about 11,000 HS-lines In (981 % = &

The United States stated that India's guantitative
restrictions and licensing regimes had damaged and
continued to damage U.S. trade interests _ . _ In 1986,
the United States exported $1.3 billion to India in goods
subject to quantitative restrictions. Howewver, while the
ASEAM area had a population half the size of lndia‘s,
LS. exports to ASEAMN were gight times the value of
LS. exports to India. As the panel on Japanese Mes-
sures on imports of Leather noted, "the fact that the
United States was able to export large quantities of
leather to other markets [then Japan] . . . tended to con-
firm the assumption that the existence of the restric-
tions [on leather imports] hed adversely affected [thea]
United States’ exports”

The nature and operation of India’s import Bcensing
regimes also damaged and confinued to damage U5,
trade interests. The uncerainty and limitations imposed
by India’s licensing regime deterred or prevented export-
ers from undertaking the investments in planning, pro-
motion and market development necessary to develop
and expand markets in India for their products. No
exporter would put resources into developing a products
market in lndia without some sssurance that it would be
able to export some minimum amount per year, and the
Iridian systern provided no such assurance—only & guar
antes of continuing uncertainty—if the prodect in gQues-
tion wes on the Negative List of Imports. * * #

In light of the foregoing, we note that it is agreed
that India’s licensing system for goods in the Megative
List of Impaorts is a discretionary import licensing sys-
tem, in that licences are not granted in all cases, but
rather on unspecified “merits” We note also that India
concedes this measure is an import restriction under
Amiicle ¥l 1. == *

Hawing determined that the measures at issue are
quantitative restrictions within the meaning of Article
XlI:1 and therefore prohibited, we must examine . . .
India’s defence under the balance-of-payments prowvi-
slons of GATT 1884 % = @

In this connection, we recall that the IMF reported
that India's reserves as of 21 November 1987 weare
£26.1 billion and that an adeguate level of reserves
at that date would have been 516 billion. While the
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Reserve Bank of India did not specify a precise level
of what would constitute sdequacy, it concluded only
three months earfier in August 1587 that India’s reserves
were “well above the thumb nile of reserve adeguacy”™
amd although the Bank did not accept that thumb rule
as the only measure of adequacy, it also found that
“|bly amy criteria, the level of foreign exchange reservas
appears comifortable” It also stated thet “the reserves
wiould be adeguate to withstand both cyclical and
unanticipated shodks™ = ® &

For the ressons outlined _ . . we find that . . . Indig's
maonetary reserves of 3251 billion were not inadeguats
&s that term iz used in Article XVIES(b] and that India
was therefore not entitled to implement balance-of-
payments measures to achieve a8 reasonable rate of
growth in its resenveg ® & #

The institution end meintenance of balance-of-
payments measures are only justified at the level nec-
essary 1o address the concern, and cannot be more
encompassing. Paragraph 11, in this context, confirmsa
this reguirement that the measures be limited to what
iz necessary and addresses more specifically the con-
ditions of evolution of the measures as balance-of-
payments conditions improve: at any given time, the
restrictions should not excesd those necessary. This
implies that as conditions improve, messures must ba
refaxed in proportion to the improvemeants. The logical
conclusion of the process s that the measures will ba
aliminsgted when conditions no longer juatify tham, = * @

In conclusion . . . we have found that India’s
balance-of-payments situation was not such as to allow
the maintenance of measures for balance-of-payments
purposes under the terms of Article XVINS, that India
wias mot justified in maintaining its existing measures
under the terms of Articla XV 11, and that it does not
hawe a right to maintain or phase-out these measures
an the basis of other provisions of Articke XVII: B which
it invoked in its defence. We tharefore conclude that
India’s measures are not justified under the terms of
Article XVHiB. = ==

This panel suggests that & reasonable pericd of
time be granted to India In order to remove the import
restrictions which are not justified under Article X\VIIEB.
Mormally, the reascnable period of time to implemeant a
panel recommendation, when determined through arbi-
tration, should not exceed 156 months from the date of
edoption of 8 panel or Appellate Body reporn. However,
this 15-month period iz “a ‘guideline for the arbitrator,
not & rule’” and . _ . “that time may be shorer or longer,
depending upon the particular circumstances”

Decision. India's guantitative restrictions and the
licensing scheme violated Article ¥l because they wers

discriminatory and not *rules based” and were no
longer justified to preserve its balance-of-payments.
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The panel's decision was upheld by the WTD Appellate
Body in its report of August 1983 and later adopied by
the Dispute Settlement Body.

Comment. Complex licensing restrictions like the one
used by Indis for decades following Word War Il were not
uncommon in developing countries. While it protected
domestic producers, many of which were state-owned
entarprises, it also kept their markets closed to foreign
technology, innovation, capital, and the many benefits of
competition. But consider how life in many developing
countries has changed since the 1880s and 1850z, Most
developing countries, including India, have dramatically

opened their markats to foralgn compatition and foraign
imveatment (althaugh certsinly not in all industry sectors).

Many are no longer totally dependent on an agricubiursl
economy. And many that once feared impors because

to some industries and yet scarce and in short supply—
for in that case restrictions on supply by the exporting
country can cause export price increases and windfall
profits at home. Such has been the case with miner-
als known as “rare earth elements,” used in cellphones
and other advanced electronics and defense products.
China has controlled almost all of the world’s pro-
duction in what is environmentally harardons min-
ing. It decided to impose export quotas, arguing that
it was necessary to preserve an exhaustible resource
and reduce pollution from mining. That caused price
increases for foreign firms, while the Chinese govern-
ment was controlling and subsidizing lower prices to
Chinese firms. The United States, Canada, the Euro-
pean Union, and Japan requested dispute settlement at
the WTO. In 2014 the WTO Appellate Body upheld
a panel decision that China had violated WTO rules.
It held that although countries are rightly allowed to
conserve their own natural resources, Chinas quotas
actually had no effect on conservation, but merely
diverted supply to its own companies and allowed
China to control the imternational market for a scarce
resource. China—Measures Related to the Exportation
of Rare Earth Tungsten and Molybdenum, WT/D5431-
433/AB/R (2014).

Import Licensing and Customs Procedures
as Trade Barriers

Look again at the language of Article XI, which
prohibits "prohibitions or restrictions other than

they did not hawe the foreign currency to pay for them,
nirw heve vibrant export-based manufacturing industries.

Case Questions

1. Compare the system of import licensing in effect
in India during that time to what you know in the
United States today. Are there any industries you
can think of in the United States that are sub-
jected to import Heensing? What industries are so
highly regulated?
Wy did the licansing scheme violate Article X7
What causes a balance-of-payments problem,
and why can this be a critical problem for many
devaloping couwntries?
4. Why did the pansl not sccept India’s balance-of-
pEyments argument?

B

duties, taxes, or other charges” This prohibits a coun-
try from using an import license as a protectionist
measure in disguise. In the years after World War (1,
many governments, particularly in developing coun-
tries, required importers to apply for permission to
import products, subjecting them to many complex
and often discriminatory requirements. The licensing
was often an expensive, time consuming, regulatory
maze. Rather than being “rules-based,” they often gave
the ultimate discretion to government bureaucrats to
decide which license applications to accept and which
to deny. In many cases license applications were lost in
government red tape and endless delay. Paperwork and
inspection requirements caused delays and expense.
Complex licensing schemes are still frequently used by
countries as a barrier to trade throughout the world.
For instance, in the 19905, the United States accused
Korea of protectionism by using delaying tactics in
the form of "inspections” that held shipments of U.5.-
grown fresh produce on the docks for an excessive
time—until the produce had rotted. Argentina has
required advance government approval for all imports,
imposing stringent and often difficult bureaucratic
red tape. A WTO Appellate Body decision required
Argentina to end that practice. In 2016, the United
States accused Argentina of other unjustifiable licens-
ing schemes. For instance, imported used machinery
cannot be resold for four years, and refurbished and
remanufactured goods are often completely prohib-

ited. Examples from other countries fill entire reports,
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A country that is determined to restrict imports might
very well point to legitimate reasons for licensing con-
trols. But it would seem that there is no end to inge-
nious ways of circumventing international rules.

The United States has also been called to answer for
its own import restrictions. Article X1 was used against
the United States in the Report of the Appellate Body
in Umited States—Import Prohibition of Certain Shrimp
and Shrimp Products, WT/DS58/ AB/R (1998). The
United States banned imports of shrimp harvested
by vessels of foreign nations that had not been certi-
fied by the United States as using methods that would
not kill sea turtles. Although it was an import ban for
good reason, conservation, it was not implemented in
a fair, open, and transparent manner. The ULS. approval
process was so informal, arbitrary, and discretionary,
that foreign shrimpers found it very difficult to obtain
approval The US. restrictions were held to violate Arti-
cle X1, much to the chagrin of environmental groups.
When faced with foreign licensing schemes, export-
ers around the world use local agents and attorneys to

advise them on import regulations and customs proce-
dures in the foreign market.

Exceptions Permitting Trade Restrictions

GATT Article XX provides that countries may restrict
or regulate trade when necessary to meet the following
public policy goals (if not arbitrary or an unjustifiable
restriction on trade):

= Protection of public morals

=  Protection of human, animal, or plant life or health

=  Regulation of gold or sives

s Custorms enforcament

# o stop infringament of patents, trademarks, and copyrights

+  Prevantion of decepbive praclicas

= Prohibitions on trade in products made by prison kabor

=  Protecton of national adistic, histane, ar archaeological treasures
»  Consarvation of axhaustible natural rescurces

GATT Acticle XXI allows countries to restrict trade
or traffic in armaments, ammunition, or nueclear mate-
rials, and to protect its security in time of war.

WTO DISPUTE-SETTLEMENT
PROCEDURES

The WTO agreements can only work when national
legislatures and governments choose to comply
with WTO principles when setting tariff rates and

regulating imports. When one WTO member nation
acts contrary to its commitments in a WTO agree-
ment, such as raising a tariff above the bound rate or
imposing an unjustified quota on imports, that coun-
try is said to have "nullified or impaired” the rights
of other WTO member countries that are affected by
that country’s action. Consider this example: Assume
that under domestic pressure from local chair mak-
ers, Australia raises the tariff rate on imported beach
chairs above the bound rate. WTO countries whose
companies ship beach chairs to Australia may file a
complaint with the WTO for nullification or impair-
ment of their national rights under a trade agreement.
These governments must first engage in trade
consultations with Australia at the WTO, and if no
resolution is possible they may request binding dis-
pute resolution before the WTO Dispute Settlement
Body (WTO-DSB).

The WTO agreements envision that nations will
not take unilateral retaliatory action against any
other nation in a trade dispute, but will instead rely
on WTO dispute-settlement procedures to avert a
trade war. These procedures are a quasi-judicial pro-
cess for resolving trade disputes when attempts by
the countries invalved to reach a settlement become
deadlocked. Dispute resolution is intended to resolve
a conflict before a “trade war” erupts. For instance, if
nation A imposes a quota on nation Bs products, then
nation B may file a complaint with the WTO-D5B. In
the meantime, nation B may not unilaterally retali-
ate with quotas or tariffs on As products and, in fact,
it needs approval of the WTO-DSB to do so0. Only a
member government can bring a complaint for nulli-
fication and impairment against another government.
Complaints are not filed by or against firms or indi-
viduals {although, as a practical matter, WTO cases
are often brought by nations upon the instigation of
private industry). WTO-D5B decisions are released to
the public and available online. WTO-D5B decisions
are binding, and wnlike the previous GATT panels,
the parties cannot “block™ or veto a panel’s decision.
Countries generally want to support and abide by the
decisions because they might want to rely on the pro-
cess in the future. Furthermore, WTO decisions carry
the voice of world opinion and serve as an interna-
tional conscience for determining which trade prac-
tices are acceptable and which are not.

The following provisions are from the WTO
Understanding on Rules and Procedures Governing
the Seftlement of Dispufes, also known as the WTO
Dispuite-Settlement Understanding (DSU):
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The WTO-D5B appaints panels, adopts panal decisions, and
autharizes the withdrawal or suspension of concassions.

A government requests consultations to seek a solution. If

na solution is found within 60 days, the complaining party
may requast that a pansl hear the case. (Histoncally, most

s putes are resolved in the corsultation stage, which in some
tasas can [ast for yaars ) The panal consists of three 1o free
individuals nominated by the WTD Secretarial

Other mesmber nations with a "substantial interast” in the
caze often join in a complant, make written submissions, and
appaar at the oral argument befora the panal.

A panel detarmings the facts of the case and whether thare
have bean violations of the terms of 2 WTD agreement. it may
call on experts for adwice on scientific and technical matters.
All pamal delberations are confidential. Tha panal must
subimit 3 written report to the parties and to other members
within six months {theee months in urgent cases).

Unless the parties file for an appeal to the Appallate Bady,
the panel’s report goes fo the WTO-D3B whera it will aulo-
matically be spheld unless there is a consensus of all member
countnes to repact the decrsion. A WTO-DSE vote to reject
mixst ba by consansis. Thus the “losing”™ natin n a disputa
settbement casa cannot block the decision of a panel wathowt
& unanimous vote of all mambers [including patting the “win-
ming” party in the dispute 1o agree 1o block a decision it just
won). The procass takes about one year, from the beginning of
consultations to adoption of a raport by the WTO-DSB.

Panel decisions may be appealed 1o the WTD Appellate Body
on isseas of law milated to interpretation of tha ralevant pro-
visions of the WT0 agreemant in quastion. Each case is heard
by three judges {out of a parmanent body of saven judgash.
They may wphold, modity, or reverse a panal decksion. Judgas
senving on the Appallate Bady will be chasan on the basis of
their expertisa in internatianal trade law 1o serve for four-pear
tarms. They usually come from govemment, universities, o
irtarnational law practices. Appeals are limitad to issues of
laww covered in the panal report and legal interpratations con-
siderad by the panel. The appellate report 15 fmal unlass tha
WTO-DEB rajects it by consansus wale within 30 days.

If the parad report finds that the offending party has violated a
WTD agreemant, the WTD-DSB can recommend ways for the
offending party to come into compliance. The offending party
has 30 days in which to respond how if plans to comply with
the panel’s ruling. Compliance must be within a reasonable
time. i no immadizte solution is available, the offending party
can voluntarily make compensatony adpustments 1o the com-
plaming pasty 2% a lamporany mesure.

If no settlement is reachad o if the trade violation 15 not
remaved, the panel may recommeand that the General Council
autharize the withdrawal or suspension of a concessian
by the complaining party. This is the equivalent of a trade
sanction. Sanctions should be in an amount equal to the
impact that the breach of agreement had an the complaimng
party. Sanchions are to be lempacasy and resmain in forca only
until the affending party’s wiolation i removad.

The following case, WTO Report of the Appellate
Body on European Communmities—Regime for the Impor-
tation, Sale and Distribution of Bananas (1997) involves
a long-running trade dispute among the European
Community, Latin America, and the United 5tates. It
addresses the issue of who may request a WTO panel in
a trade dispute.

WTO Reports as Legal Precedent

WTO panel or Appellate Body reports do not have
the same precedential value as judicial decisions do in
commaon-law courts, and they are not binding in future
cases. However, it is common for panels to quote, cite,
and discuss relevant prior decisions, and they clearly
have persuasive value—thuos giving international law-
vers some idea of how future panels might rule. The
WTO Report of the Appellate Body on Japan—Taxes
on Alcoholic Beverages (199%6) addressed the status of a
report that had been adopted by the WTO-DSB:

We do not believe that [WTD member nations], in deciding te
adopt a panel report, intended that their decision would consti-
tute a definitive interpretation of the provisions of GATT 1947,
Mar do we beleve that this is contamplated under GATT 1934 . .
Adoptad panel reports can play an impartant part of the GATT
aoqurs. They are often considened by subsaquent panals. Thay
create legitimate axpactations among WTO members, and,
therefore should be taken into account where they are relevant
to any dispute. However, they are not binding . . .

This statement is reaffirmed in the actual language
of GATT 1994, which states that interpretations of the
agreement may only be made by the Ministerial Con-
ference and the General Council. Nevertheless, WTO
Appellate Body reports continue to cite prior reports for

their persuasive value.

WTO Reports and Decisions and U.5. Law. In the
United States, WTO Panel and Appellate Body deci-
sions are not binding on the courts. However, there
are several cases in which the federal courts have cited
WTO decisions for their persuasive authority. For
example, in Hyundai Electronics Co., Ltd. v. United
States, 53 F. Supp. 2d 1334 (1999), the Court of Inter-
national Trade stated, “Thus, the WTO panel report
does not constitute binding precedential anthority for
the court. Of course, this is not to imply that a panel
report serves no purpose in litigation before the court.
To the contrary, a panel’s reasoning, if sound, may be
used to inform the court’s decision.” This means that a
LL5. court cannot strike down a UL.5. law or regulation
merely because a WTO decision has ruled that it is in
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European Communities —Regime for the Importation,

Sale & Distribution of Bananas

BACKGROUND AND FACTS

The European Community (EC) had been the worlds
largest importer of bananas, two-thirds of which were
grown in Latin America. A large percentage came from
developing countries that were once colonies of Brit-
ain, Spain, and France, located In Africa, the Caribbean,
and the Pacific (known as ACP countries). Growers in
the ACP countries could not compete with the highty
aefficient nom-ACP producers, maost of which are operat-
ing in Latin America. In order to encourage the import
of ACP-grown banenas and to aid in the development
of ACP economies, the EC devised a host of tariff and
nontariff barriers aimed st non-ACP bananas. For exam-
ple, a complex guota scheme was used permitting only
a limited guantity of non-ACP bananas to be impored
each year, while licenses ta import ACP bananss were
granted routinely. Wheress most ACP bananas entered
duty free, other bananas had a very substantial tariff
rate. Several Latin American countries requested con-
sultations, claiming that the EC regulations violated
GATT by discrimingting ageinst bananas groswn in their
countries. The United States joined with them, arguing
that the United Ststes also had a substantial intereat
in the issue because U.5. companies that grew and
exported Latin American bananas would lose busi-
ness. The EC maimained that the United Stetes had
no grownds for complaining about the EC regulations
because it was not a producer and growear. AWTO panel
was convenad, and ita decision was appealed to the

WTO Appellate Body.

REPORT OF THE APPELLATE BODY

The EC argues that the Panel infringed Articte 3.2 of the
Dispute Settlement Underatanding {DSEU) by finding
that the United States hes a right to advance claims
under the GATT 19484_The EC asserts that, as & general
principle, in any aystem of lew, including International
law, & claimant must normally hawve a legal right or
interast in the claim it is pursuing. . . - The EC assarts
that the United States has no actual or potential trade
interest justifying its cleim, since its banana production
ia minimal, it has never exported bananas, and this sit-
uation is unlikely to change due to the climatic and eco-
nomic conditions in the United States. In the view of the
EC, the panel fails 1o explain how the United States has
& potential trade interest in bananas, and production
alone does not suffice for a potential trede interest. The
EC slso contends that the United States has no right
protected by WTO law to shield its own internal market
from the indirect effects of the EC banana regime. . . .

Cogmmipl IS Cangads Lesmdang. S0 Rghs Rosarydn Way ned e

We agree with the Panel that no provision of the
DS contains any explicit requirement that a member
st have a “legal interest” as a prerequisite for request-
ing a panel. We do not accept that the nead for a ®legal
intereat” iz implied in the DSU or in any other provision
of the WTO Agresment . . . [We believe] that a member
nation has broad discretion in deciding whether to bring
8 case sqainst another mamber nation under the DSU. . .

The participants in this appeal have referred to car
tain judgments of the International Court of Justice and
the Permanant Court of International Justice relating
to whether there i5 8 requirement, in intermational fawe,
of & legal interest to bring a case. We do not read any
of thess judgments as establishing a general rule that
im all international litigation, & complaining party must
hawe a “legal interest” in order to bring a case. Nor do
these judgments deny the need to consider the ques-
tion of standing under the dispute settlement provi-
skoms of any multilatersl treaty, by refarming to the terms
of that treany.

Wi are satisfied that the United States was justi-
fied in bringing its claims under the GATT 1884 in this
case. The United States is a producer of bananes, and
a potential export interest by the United States cannot
be excluded. The internal markat of the United States of
bananes could be affected by the EC banana regimes, in
particular, by the effects of that regime on world sup-
plies amd world prices of bananas. We also agres with
the Panel's staterment that: © . . with the increazed inter-
dependence of the ghobal economy . . . member nations
hawe a greater steke in enforcing WTO rules than in the
past since any deviation from the negotiated balance of
rights and abligaticns i3 mare likely than ever to affect
them, directly or indirecthy™

Accordingly, we believe that & member nation has
broad discretion in deciding whether to bring 8 case
agaimst another member under the DSU. The language
of Article XX1l: 1 of the GATT 1554 and of the DSU sug-
gests, furthermore, that 8 member iz axpected to be
largely self-regulating in deciding whether any such
action would ba *fruitful "

Dectsbon. The Appellate Body held that the United
States could call for the convendng of a WTO panal to
queastion EC import barrlers even though its exports
were not directly affected.

Comment. The United States sought WTO authori-
zation to “suspend comcessions” (ie., impose retal-
iatory tariffs) on & wide range of EU producta, the
wvalue of which was equivalent to the nullification or
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impairmeant sustained by the United States. Consider
the impact of & trade war over bananas: In 1983 the
Dispute Settlement Body authorized the United States
to impose 100 percent ad valorem duties ona list of EU
products with an annual trade value of #1874 million.

The renge of European products included bath prepara-
tions, handbags of plastic, paperboard, lithographs not
over 20 yeara old, certain cotton bed linens, lead-acid
batteries, electric coffee-makers, and other products.
In 20401, &0 agreement was reached to end the trads
dizpute. The EU restrictions were dismantled, and US.
tariffs were lifted. The *Banana Wars" were the largest

violation of an international agreement. For instance, if
a WTO panel rules that a US. Department of Energy
regulation regarding the sale of imported oil is held to
be in violation of GATT's nondiscrimination provi-
sions, a ULS. court cannot rely on that decision in strik-
ing down the regulation. It would be a matter for the
LUL.5. Congress or the executive branch of government,
and not the judiciary, to bring that regulation into com-
pliance with a WTO decision.

EXCEPTIONS TO NORMAL
WTOTRADE RULES

Earlier we said that most-favored-nation tariff rates,
which must be granted to goods coming from all WTO
member countries, were not the lowest rates, nor a type
of special treatment for “favored™ nations. Since 1947
the GATT and WTO agreements have provided for two
categories of trading arrangements that provide better-
than-MFN tariff treatment. These are (1) trade prefer-
ences for developing countries and (2) free trade areas,
customs unions, and common markets.

Trade Preferences for Developing Countries

The WTO agreements permit the granting of trade
preferences, or preferential tariff treatment, to devel-
oping countries to help further their social and eco-
nomic developments. Most developed nations,
including the United States, Canada, Japan, the Euro-
pean Union, and the Scandinavian countries grant
trade preferences to developing countries, not only
in their own hemispheres but also around the world.
Three important ULS. programs for developing coun-
tries are the Generalized System of Preferences, the

trade war to date with remendous economic and polit-
ical rmmifications.

Case Questions

1. When may & member bring a complaint against
another member of the WTO?

2. What was the basis for the EC's argument in this
cage?

3. The EU-Latin America banana dispute did not
end until 2012. What was the ultimate conclusion
to this WTO isswa?

Caribbean Basin Imitiative, and the African Growth and
Opportunity Act.

The Generalized System of Preferences.  The most
well-known trade preference is the Generalized System
of Preferences (G5P). This program permits certain
approved imports from specified developing countries
to enter the United States at reduced rates of duty, or
duty-free. This aids in the economic development of
poorer countries while decreasing the cost of many
imported goods for ULS. business and consumers. These
goods are often most efficiently produced in lower cost
countries and in many cases from raw materials they
have in abundant supply. Congress enacted the G5P
legislation in 1974 and has renewed it regularly. Those
developing countries that are eligible for preferential
treatment under the program are known as beneficiary
developing countries. In 2016 there were approxi-
mately 120 countries and territories eligible for G5P
status. Even more liberal rules apply to some products
trom least developed beneficiary couniries.

Eligibility for GSP Status. 5ome of the specific
requirements for importers wanting to take advantage
of the GSP program are (1) the item must qualify for a
GSP tariff preference in the US. tanff schedules; (2) it
must be imported directly from an eligible country; (3)
the country must be eligible for GSP treatment for that
particular item; and (4) the item must be the “growth,
product, or manufacture” of the eligible country (as
strictly defined in ULS. [aw).

Eligibility for the GSP is determined by statute and
administrative regulation. The President makes the
final determination of both country and product eligi-
bility based on the recommendation of the U.S. Trade
Bepresentative, who conducts an annual review. The
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USTR must consider the benefit of GSP status, as well as
how this would affect ULS. producers of similar or com-
petitive products.

To be eligible, a GSP country must cooperate with the
enforcement of narcotics and antiterrorism laws, recognize
internationally accepted standards for worker rights and
safety, and prohibit child labor. In addition, the president
has wide authority to deny duty-free treatment on politi-
cal and economic grounds. For instance, the president can
deny G5P status to any country that does not protect the
patents, trademarks, and copyrights of LS. citizens, or that
maintains unreasonable restrictions on LA investment. A
developing country may lose GSP benefits when it reaches
a higher level of per capita gross national income, or is suf-
ficiently competitive without the GSP preference. It is said
to then “graduate” out of the GSP program.

Another requirement for G5P eligibility is that a
product must be one of approximately 5.000 items
approved under U5, law for duty-free treatment.
A few examples are sugar, jewelry, building stone, leather
shoe uppers, wooden furniture, Christmas tree lighting,
certain fish, generators, touch displays, golf carts, and
motor vehicle parts. Certain import-sensitive products,
such as most textiles and apparel, footwear, steel, and
some electronic items, are not eligible. A list of products
is available directly from the USTR or in the Harmonized
Tariff Schedules of the United States. There is a quanti-
tative limit on imports from each beneficiary country,
called a competitive need limitation although these can
be waived (and are not applicable to “least developed™
countries). The G5SP programs of most developed coun-
tries are very similar to those of the United States.

The U.S. Caribbean Basin Initiafive. Americas
imports from the Caribbean are petroleum products,
chemicals, natural gas, textiles and apparel, agricultural
products, such as coffee and tropical fruoits, electrical
parts, and many others. The Caribbean Basin Initiative
(CBI) is the name collectively given to several laws that
grant trade preferences to goods imported from the
Caribbean. The most important is the Caribbean Basis
Economic Recovery Act, or CRERA. These are several
special programs allowing duty-free imports of textiles
and other products from impoverished Haiti. These
statutes give the president the authority to grant tariff
reductions or duty-free status to imports from eligible
countries in order to encourage trade and investment in
the Caribbean. A few of the products benefiting from
the preferences are cane sugar, communications equip-
ment, electrical and nonelectrical machinery, medical

appliances, orange juice, bananas, ethyl alcohol, base-
balls, and rum. Countries must meet the same manda-
tory criteria as under the GSP. Many CBI countries, but
not all, also qualify for benefits under the GSP. How-
ever, the CBI covers a wider range of products, there is
no anmual review, and countries do not “graduate” out
of the program. In 2017 there were 17 countries benefit-
ing from Caribbean preferences.

U.S. Preferences for Africa.  The Africa Growth amnd
Opportunity Act (AGOA) aids in the economic growth
and the establishment of political freedom in 48 poor
countries in sub-5aharan Africa where the per cap-
ita annual income averages about 3500 per year. The
law encourages US. trade and investment there and
improves access for African products to U5, markets.
To qualify for the benefits of the act, the African coun-
tries must try to improve their own conditions through
progressive economic and social policies. The coun-
try must abide by human rights standards, eliminate
abuses of child labor, not support terrorism, enforce
laws against corruption, and move toward a free-mar-
ket economy. Forty-seven countries are now eligible
for AGOA. AGOA preferences are even more favorable
than the G5P. Almost all of the 6,500 eligible products
enter the United 5tates duty free. The largest AGOA
sectors are petroleum, minerals {including platinom
and diamonds), motor vehicle parts, steel, textiles, jew-
elry, fruit and nuts, leather, and cocoa.

Free Trade Areas and Customs Unions

Another exception to normal MFN rules applies to
goods traded within free trade areas and customs
unions. A& free trade area consists of fwo or more coun-
tries that are party to a free trade agreement that reduoces
or eliminates tariffs on goods, removes trade barriers,
and usunally addresses other common concerns affecting
trade between them. For example, goods traded between
Canada, Mexico, and the United States qualify for bet-
ter-than-MFN tariff rates, or may pass duty free, under
the North American Free Trade Agreement. In 2012, the
United States and South Korea signed the L5.-Korea Free
Trade Agreement (KORUS FTA). In 2015, KORUS was
Amerticas second largest free trade area after NAFTA

[n 2005, the United States entered into the United
States-Central America-Dominican Republic Free Trade
Agreement (CAFTA-DR) with Costa Rica, El Salvador.
Guatemnala, Honduras, Nicaragua, and the Dominican
Republic. Unlike the GSP, CAFTA-DR is not a trade
preference program, but a free trade agreement based
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on reciprocity and mutual agreement. The agreement
phased out all tariffs on goods over a 5- to 10-year
period (15 years for agricultural products). The agree-
ment also addresses many collateral issues, such as cor-
ruption, labor standards, environmental protection, and
the protection of intellectual property.

A customs union 15 a free trade area with a common
external tariff. A common market takes the integration
one step further: it is a customs union that also removes
restrictions on the free movement of money, labor, and
factors of production. The European Union is a com-
mon market and monetary union that functions at a
high level of economic, legal, and political integration.
Because both the North American and European trad-
ing blocs are so0 highly integrated and economically
important, each has its own chapter later in this book.
Here we discuss some of the smaller trade blocs in Latin
America, Africa, and Asia.

¢ Caribbean Community. The Caribbaan Cosnenunity (CAR-
ICOM) iz a highly integrated politcal and sconomic common
markat of 20 mamber developing countries of the Canbbean.
It has executive and legistative bodies and its own Caribbean
Court of Jdustice that resolves disputes over the treaty and
hasars civil and eriminal appeals from national courts in mam-
bar nations. CARICOM is fransitioning nto a fully integrated
"single market” aconomy similar to what Ewope has done.
CARICOM countries ane Irying 1o diversify their traditional
agricultural economies throwgh tourkem and financial services.

= Common Market of the South. The Common Maskeat of
the Sauth [ Mercadn Corndn def Sur or MERCOSUR] includes
Aagenting, Brazil, Paraguay, and Uruguay. Boalivia is expected
tr joars soon. Vensruala was suspendad from membership
for failing 1o abde by ade and human nights standards. s
assaciate membears are Chile, Colambia, Ecuador, Guyana,
Paru, and Suriname. MERCOSUR is one of the world's largast
economic trading areas.

= Andean Community of Nations. The Andean Community
of Mations | Comumidad Anding or CAN] includes Balaa,
Codomitia, Eouador, and Peru. It associate mambsrs are the
MERCOSUR nations (see above) with whom the Andean Com-
munity has favorable trade eferences. Thare kas been some
signaficant prograss in pammitting the free movament of people
among the CAN member nations. Citirens of one member
country can enter the other member countrias without 2 visa
and only a national identity card.

e African Regional Economic Communities. Africa consists
of many small trading blocs in Afnca, mchuding the world's
okdest custorm:s wian, the South Afrcan Customs, founded
in 1910. The Comman Market for Easter and Southern
Africa [COMESA) is the largest frea trade area in Africa, with
20 member nations and a population of 330 million. Civil war,
violenca, and intemal coruption affect sevesal COMESA

countries. There are also subregronal customs unions in
Africa. The Afncan Eeconomre Commuidly 15 an ambitious,
lang-tarm plan to unite the variows regional econcemas commu-
nities into a larger pan-African union. The African Uiaron i the
mast important intergovarnmental organdzation in Afnca, not
a frea trade area, comprisad of ower 50 member cowntries. lis
rode is 10 unify Africa through economic, social, and palitical
developmeant.

=  Asian Free Trade Initiatives. Economic integration in the
Asia-Pacific region has wsually taken the form of enhanced
cocperation rather than free trade initiatives. The Assoclalion
of South Fast Asian Natrans (ASEAN) is comprisad of Brunei
Darussalam, Cambodia, Indonesia, Laos, Malaysia, Myarmar,
Philipmnes, Smgapose, Thailand, and Viatnam. Thane 15 an
nter-ASEAN common preferential tanff on goods; howavar,
unkike the treaties wndarlying the EU and CARICOM, ASEAN
does not have a legal mechanism o karmanize kws o
enforce the rules of 2 comman madet. ASEAN does neqotiate
as a whale with major economic players for comman tanff
agreemants and has free trade agreaments with Ching and
Japan on goods and servicas.

»  Middle East Economic Integration. The Gui¥ Cooperation
Counen [GCC) is compesad of the Parsian Gulf states of Bah-
radn, Kuwait, Oman, Oatar, Sawdi Arabia, and the United Arah
Emnrates. All of the countres are oflbwaalthy monanchies,
shaning a simalar lanquage, cullure, religion, and political inter-
ests. i is a broad political, defense, and secunty organization,
as well a5 3 customs union, and it is progressing to 3 common
marial. Some mambers have hopes of il becoming a monetany
unian with a single currency. The Greader Arab free Trade
Area (GAFTA) i5 an apeemant devalopad out of the broadsar
intergovernmental organization of Arab countries called the
Arab Leagire. GAFTA has 17 member countrigs and spans the
Middle East and Morth African regions. All mtarnal tariffs have
been eliminated, and other barriars to trade reduced.

CONCLUSION

The GATT/WTO system has provided a multilateral
framework for regulating international trade since the
close of World War [1. It established the principles of
international trade law on which most national trade
laws are based. The GATT agreement and its princi-
ples of trade liberalization prevented reactionary forces
from drawing the world back into the isolationism and
protectionism of the 1930s. Multilateral trade negoti-
ations have resulted in tariff concessions and a world-
wide lowering of duties. Today, tariffs are at reasonable
levels compared to the 19305, and rates no longer act as
a barrier to trade in most products. Many nontariff bar-
riers have also been reduced or eliminated.
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Since 1995, the WTO has also had some success
in reducing nontariff barriers on technology goods
and services. For example, there has been work on a
proposed WTO agreement on environmental goods,
covering wind, solar, carbon capture, and similar prod-
ucts. The WTO has also had success in bringing new
information and communications technologies into the
WTO. In 2015, the WTO Information Technology Agree-
ment was expanded to include tariff reductions on well
over 51 trillion in IT products.

Mot all of the work of the WTO since 1995 can be
viewed as a success. The Doha Development Round
(2001 -present, as of 2017) has been the only negotiat-
ing round held under the auspices of the WTO. Its goal
has been to address trade issues not resolved in 1994, o
further lower tariffs and trade barriers, and to address
trade issues affecting developing countries. Unfortu-
nately, by the end of 2016, the drawn-out negotiations
seemed to have stalled. Many commentators use the
term “deadlocked.” The most polarizing negotiations
involved the subsidizing of agriculture by developed
countries in the form of government price supports and
export financial incentives for farmers. This is an area of
great disagreement because subsidies by rich countries
to their farmers make it more difficult for poorer devel-
oping countries to compete in world markets. After all,
if the U5, government pays its cotton farmers billions
of dollars every year in subsidies (as do the European
countries), it makes it hard for poor farmers in West
Africa to compete in selling their cotton to China, the
world’s largest cotton importer.

One can only speculate whether the inability of
the WTO to move more quickly in liberalizing trade
has pushed the United States and other countries to

1. Nations regulate trade for several important rea-
sons, including collection of revenue, regulation
of import competition, retaliation against foreign
trade barriers, implementation of foreign policy or
domestic economic policy, national defense, protec-
tion of natural resources and the environment, pro-
tection of public health and safety, and protection of
cultural values or artifacts.

. The terms fariff and import duty are used inter-
changeably. Tariffs are a tax levied on goods by

b

work more on a bilateral and regional basis. Clearly,
many countri¢s have been able to find more common
trade interests at the regional level than they have at
the multilateral level. Since 1995, there has been an
almost explosive growth in the number of bilateral and
regional trade agreements. Some economists worry that
this “regionalism” actually undermines the larger efforts
of multilateral free trade.

Some issues not covered here will have to wait for
later chapters: How is trade regulated within a cuos-
toms and monetary union like the European Union?
How has the WTO addressed national technical regu-
lations, product standards, and licensing schemes that
make it difficult or impossible to sell your products or
services in foreign countries? How do the rules gov-
erning trade within the North American free trade
area differ from the WTO's global rules? What types
of “unfair trade™ are regulated by the WTO agree-
ments? What specific tariff and customs regolations
are necessary to import goods into the United States?
These chapters await.

Keep in mind that not all future political leaders may
continue believing in free trade, as has been so widely
accepted since World War I1. Indeed, there has always
been a populist tendency toward protectionism and iso-
lationism. Whatever economic theory you subscribe to,
it’s truly hoped that your study here will better prepare
you to evaluate the issues.

Finally, as you read on, remember that the "global
rules” for trade in goods and services presented here
will ultimately set many of the rules for how your prod-
ucts and services will be delivered to, or purchased

from, your foreign business partners.

the country of importation. A nontariff barrier is
broadly defined as any impediment to trade other
than a tariff. The most severe form of import
restriction is the embargo. Countries usually use it
as a drastic measure for reasons of foreign policy or
national security.

3. An import licensing scheme is a form of nontariff
barrier to trade that is often hidden in administra-
tive regulations and bureaucratic red tape. Export-
ers faced with foreign licensing schemes often have

Cogrymghl TTE Congade Lummang. A0 Righs Rosarsbd. May ned bl orpled, sCEnned, oF mudiilased, in whals ar i pe. WO 02200200




Library | ¢ Back e

116%

Page | 255 | of 636

<

g D 0O

Chapter 9: The World Trade Organization: Basic Legal Principles 155

to retain local agents and attorneys to advise them
on import measures in the foreign market. Import
regulations that are not made readily available to
foreign exporters are said to lack transparency.

. The General Agreement on Tariffs and Trade, or

GATT, includes the original 1947 agreement as it
has been incorporated into the 1994 agreement.
The original agreement only covered trade in goods.
In 1994, a General Agreement on Trade in Services
was also added, as well as numerous sectoral agree-
ments. More than a dozen miscellaneous WTO
agreements, intended to redoce nontariff barriers to
trade and open access to markets for foreign goods
and services, will be covered in this book.

. GATT's major principles include a commitment

to multilateral trade negotiations, tariff bindings,
transparency, nondiscrimination, unconditional
MFHN trade, national treatment, and the elimination
of quotas and other nontariff barriers.

. Through multilateral trade negotiations at the

WTO, countries make reciprocal tariff concessions
that bind tariff rates. The bound rate is the maxi-
mum rate that can be charged on an item and is in
the schedule of concessions, which is kept on record
at the WTO. This rate then appears in that country’s
tariff schedules. The schedules are made available to

all exporting and importing countries,

. WTO dispute-settlement procedures provide a legal

forum for nations to resolve trade disputes. No sin-
gle country can veto the decisions of a WTO panel.
If a settlement is not reached, the WTO Dispute Set-
tlement Body may authorize countries whose rights
have been nullified and impaired to impose retalia-
tory tariffs against another that has violated a WTO
agreement. Decisions have no precedential value as
do common law court decisions.

H.

10

IL.

12

The principles of most-favored-nation (MFN) trade
mean that a nation must accord products imported
from any country with which it has MFN trading
status the most favorable treatment or the lowest
tariff rates that it gives to similar products imported
from other MFN countries. Unconditional MFN
treatment means that if a country negotiates a
lower tariff rate with one MFN country, that rate
is automatically applicable to all MFN countries.
The United States applies MFN taritf rates to those
countries that qualify for "normal trade relations.”
The MFN/NTR rate is considered the normal tariff
rate for goods coming from most developed coun-
tries. Goods impaorted from developing countries or
within free trade areas often qualify for better-than-
MEN rates.

. Under the national treatment provisions of GATT

Article III, imported products must not be regu-
lated, taxed, or otherwise treated differently from
domestic goods once they enter a nation’s stream of
COMMETCe.

GATT outlaws most quantitative restrictions on
imports and exports, such as gquotas. (uotas on
imported products are permitted only in certain sito-
ations, such as when a nation has insufficient foreign
exchange to meet its foreign payment obligations.
Many developed countries grant trade preferences to
beneficiary developing countries around the world.
The WTO agreements permit countries to form
free trade areas, customs unions, and common mar-
kets. Although the largest are in Europe and North
America, important free trade areas and customs
unions exist in Africa, Asia, and Latin America.
Some economists criticize the concept of regional
economic integration as distracting from the bene-

fits of a globalized world trading system.

T T T
trade barrier 233 trade liberalization 236 modify or withdraw a concession 239
import trade barrier 233 negotiating rounds 236 nondiscrimination 240
tariff 234 tariffication 238 maost-favored-nation (MFN) trading
ad valorem tariffs 234 transparency 238 stabus 240
specific or flat tariffs 234 tariff concession 239 unconditional MFN trade 241
global tariffs 234 tariff binding 239 normal trade relations (NTR) 241
nontartff barriers {direct and bound rate 239 quota 243

indirect) 234 schedule of concessions 239 absolute quota 243
multilateral trade negotiations 236 tariff schedules 239 global quota 243
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@
allocated quota 243 trade consultations 248 competitive need limitation 252
zero quota 244 withdrawal or suspension of a customs union 253

@ auctioned quota 244 concession 249 common market 253
tariff-rate quota 244 trade preferences 251 global e-commerce 256
balance-of-payments 244 beneficiary developing country 251  global digital trade 256

IE nullification or impairment 248 free trade area 252

1. Global e-commerce and digital trade are quickly becom-

ing key issues in the future of international trade. There
are no clearly accepted definitions of the two terms.
However, global e-commerce generally refers to online
transactions for the cross-border sale of goods or ser-
vices. Global digital trade, on the other hand, seems to
refer to international transactions in which the goods,
services, or information are delivered online. Thus,
global digital trade might include something as simple
as an Internet search, search engine advertising, or social
media. Or it might include the international online sale
and delivery of books, films, music, financial and profes-
sional services, online education, and many other exam-
ples. For instance, in the health care indostry, it might
include the reading of an x-ray or MRI for a patient in
the United States by a physician-radiologist in India. It
also includes the cross-border transmission of commu-
nications, international transportation management, the
online transfer of financial services, online collaboration
in research and business, and the digital infrastructure
connecting business to business, such as international
supply chain management.

a.  Consider this document: Digital Trade in the ULS. and
Global Econosies, Part 1, Investigation No. 332-531,
USITC Pub. No. 4415, July 2014; Digi!ﬂi Trade in the
LS. and Global Economies, Part 2, Investigation No.
332-540, USITC Pub. Mo, 4485. Based 041 YOuIT read-
ing, what are the most digitally intensive U.S. indus-
tries? What countries comprise the largest markets
for US. digital goods? What trade barriers have been
identified to US. e-commerce and digital trade and
what are the estinnated economic effects?

b. Explain how the Internet has transformed interna-
tional business for small and medium enterprises.

¢. E-commerce and digital trade are creating new chal-
lenges for business and governments alike. How do
you think countries will cooperate on issunes such as
cybersecurity, safeguarding of cross-border credit
card payments, nondiscrimination, and freedom in
the location of Internet servers? Explain these issues,
and discuss how they might be addressed in interna-

tional legal agreements.

* A 1990 Korean law established two distinct retail dis-

tribution systems for beef: one system for the retail sale
of domestic beef and another system for the retail sale
of imported beef. A “Specialized Imported Beef Store™
could sell only foreign beef. Other small retailers could
sell only Korean beef, but large supermarkets could sell
both imported and domestic beef, as long as each was
sobd in separate sales areas. Imports of ULS. beef declined.
Korea argued that the dual system was necessary to pro-
tect consumers from deception. Does Korea's dual retail
system for beef violate GATT Article 111:47 The United
States argned that there were less restrictive alternatives
available to Korea. Do you agree or not agree? Why? Next,
is Korea's action justified under Article XX7 Why or why
mot? How did the Appellate Body rule? WTO Report on
Korea—Measures Affecting Imports of Fresh, Chilled and
Frozen Beef, World Trade Organization. Report of the
Appellate Body, WT/DS161/AB/R, WT/DS169/AB/R
(11 Diecember 2000).

3. The controversial Trans-Pacific Partnership Agreement

was negotiated and signed by President Obama on the
basis of trade promotion authority from Congress. It
imclsdes 12 coumtries of Asls and the Pacific Bim, but nat
including China. The TPP includes provisions on trade,
enforcement of labor and environmental laws, currency
manipulation, [P protection, investment protection, and
new rules to promote e-commerce and digital trade. Pres-
ident Obama argued that the TPP would boost exports
and increase US. jobs by opening markets for Ameri-
can products. He also saw it as a way of increasing ties
between U5 and Asian companies while offsetting Chi-
na's growing economic, military, and geopolitical influ-
ence in the pacific region. However, during 2016 the TPP
came under great popular criticism from politicians and
labor groups that argued that the tariff reductions would
cause losses in US. manufacturing jobs. In 2017, Pres-
ident Trump said he believed in “fair trade” rather than
“free trade.” and called the TPP a “bad deal” Three days
after his inanguration, he used a presidential memoran-
dum to withdraw the United States as a signatory to the
agreement. Those in favor of the agreement responded
that if the United States did not join, that the other
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signatories might enter into their own agreement without

the United States. Moreover, China added that it would

consider entering the TPP if the United States withdrew:

a.  What is the status of the TPP today?

b. What are the key arguments for and against the
United States increasing trade ties with Asia? As a
beginning. consider this research document: The
Trass-Pacific Partnership (TPP): Key Provisions and
Issiwes for Congress, Congressional Research Service,
Report by lan F. Fergusson and Brock R. Williams,
Fa4489, June 14, 2016

c.  The TPP came under question at a time of rising pop-
ulism, nationalism, and anti-immigration sentiment
in many countries, including the United States, the
United Kingdom, and others. How do you see these
forces as affecting global trade relations at the time of
your reading or in the foreseeable future?

4. Every year, the ULS. Trade Representative issues a report
on foreign government trade barriers to US. goods and
services, known as the Natienal Trade Estinate Report
owt Foreign Trade Barriers. Locate the most recent report,
choose three countries, and describe the nature of trade
barriers facing U.S. export firms. What industries are
most affected?

5. In early 2017, some key members of the US. Congress
were seriously considering a major revision of the US.
corporate income tax code, instituting a tax based on
where products are consumed —not where profits are
earned. It is an idea developed by Alan |. Auerback of the
University of California, Berkeley. A set tax rate would
be imposed on the sales revenue of a product less than
the cost of materials used (and possibly a deduction for
ULS.-only labor costs), with few or none of the deduc-
tions currently available in the tax code. The plan s said
to be “destination-based” and “border adjusted” because
revenue from domestic sales is counted toward profits, but
the revenue from export sales is not, and while the cost of
doveestic materials is a deductible cost, the cost of imported

Your firm designs, manufactures, and markets children’s toys
for sale in the United States. Almost 90 percent of your pro-
duction is done in the People’s Republic of China. During the
1990, US. relations with China improved. Even though there
were many disagreements between the two countries, the
United States granted normal trade status to China and sup-
ported China's membership in the WTO in 2001. Your firm
invested heavily in China during that time. You have devel-
oped close ties to Chinese suppliers and have come to depend
greatly on inexpensive Chinese labor and the lower costs of
doing business there.

muaterials is nat. Thus, there is no tax on US. products des-
tined for export. On the other hand, a US. manufacturer
would receive no tax deduction for the cost of imported
materials used in manufacturing. Similarly, a US. retailer
would pay tax on the full amount of its domestic sales of
impaorted products, without any deduction for the cost of
the imported materials. The likely result is a lower price
for US. exports, and higher prices paid by American
consumers for imported products. Large ULS. export-
ers support the plan and American retailers and con-
sumer groups do not. The arguments of economists are
far-ranging.

a2 Doyou think the tax plan is permissible under GATT
Article III? Why or wiy not?

b The WTO Agreement on Subsidies and Countervailing
Measures prohibits, “The . _ _exemption, remission or
deferral specifically related to expaorts, of direct taxes.
.. = It defines "direct taxes” as = . _ taxes on wages,
profits, interests, rents, royalties, and all other forms
of income . . . 7 Do you think this tax plan might be a
prohibited subsidy? Why or why not?

6. The WTO is a multilateral trade organization with mem-
ber nations from all regions of the world. The majority are
developing countries. The WTO agreements permit coun-
tries to enter into bilateral or regional trade pacts, or to cre-
ate free trade areas and customs unions. Yet a free trade area
anly has free trade between the countries that belong to it
4. How does the concept of a free trade area, such as

the North American Free Trade Agreement (NAFTA)
or any other regional FTA, fit into the WTO global
framework? Do bilateral pacts or regional free trade
areas violate the principles of nondiscrimination and
MFN trade? Do they violate the spirit of the WTO, or
do they actually contribute to its goals?

b. Why do you think many countries have entered into
bilateral and regional trade agreements since the
inception of the WTO in 1995, thus bypassing the
WTO structure?

You are now concerned about increasing political tension
between China and the United States over a variety of issues:
Reports of the use of prison labor in China to manofacture
goods for export, accusations of China engaging in industrial
espionage in the United States to obtain scientific and trade
secrets, and of hacking into corporate and government com-
puter networks. There are disagreements over Chinas censor-
ship of Internet search providers, over the protection of US.
intellectual property rights in China, and over China’s rela-
tions with communist Morth Korea. The United States also
accuses China of currency manipuolations of the yuan, making
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Chinese goods unfairly cheap in foreign markets and imports
into China artificially expensive. Chinas geopolitical and mil-
itary expansion in the South China sea is of concern to the
United States. Most worrisome is the potential for conflict
over Taiwan, with which the United States has had a mutual
defense pact for 60 years. China claims Taiwan under its “One
China” reunification policy, while accusing the United States

of fostering “independence” there. Despite the issues, both
countries recognize their deep economic reliance on each

other, With that background, consider the following:

1. Describe the impact that a trade dispute between the
United States and China would have on your firm.

2. Describe the impact on your firm if China were to lose
its MFN trading status. Do you think that is likely to hap-
pen? Why or why not?

3. What strategic actions might you consider to reduce your
firm's exposure to political risk?

How do you reconcile free trade with the protection of cul-
tural diversity? Free trade in goods and services means that a
country will necessarily open itself to foreign influences. Just
look at the impact of American fast-food restaurants, hotels,
and large retail outlets on the American landscape and on
small-town America. Now imagine the infloence of Amer-
ican companies and American culture in foreign countries.
Consider the long-term impact of American music and film
on the indigenous colture of a foreign country. Despite these
impacts, free trade agreements mandate the opening of local
mrarkets to foreign goods, services, and advertising, includ-
ing music and film. The French, as well as French-Canadians,
are notorious for trying to manipulate trade rules to preserve
their French language and French culture. Examples might
include limits on foreign advertising, television program-
ming. or films. Consider the Comvention on the Protection
amd Promotion of the Diversity of Cultural Expressiens, which
has been ratified or approved by 144 nations and entered into
force in 2007. The Convention states:

Mations may adopl measwras ammead al protecting and promat-
ing the divarsity of cultural expressions within its territony.
Such measweres may include [a] regudatory measures aimed at
protecting and promoting diversity of cultural expressions; (b)
measures that, in an appropriate manner, provide opparimities
for doemastic cultural activitios, goods and sandces among 2l
those available within the national terriory for the creation,

4. What are the current areas of agreement or disagreement
between the United States and China, and how do you
think they will affect future trade relations between the
two Countries?

5. The United States often links its trade policy with its for-
eign policy. Do you agree with this? What do you think of
U5 trade policies toward China being linked to foreign

icy ssues?

6. Although both mainland China and Taiwan are "Chi-
nese. doing business in Taiwan differs greatly from doing
business in China. Investigate and describe that differ-
ence. How do business opportunities differ on the main-
land versus the island?

7. Explain the importance of sound country risk analysis in
doing business abroad. What sources of information do
you think you would use to evaluate your international
business strategies in China?

production, dssemination, distribution and enjoyment of such
domastic cultural activities, goods and sarvices, including pro-
visions refating to the language wsad for such activities, goods
and sarvices.

In addition, a country may take "all appropriate measures
to protect and preserve cultural expressions” that are “at risk
of extinction, under serious threat, or otherwise in need of
urgent safeguarding”

The United States is not a party to the Convention. In
response to the Convention, the US. State Department stated,
“The United States is a multicultural society that values diver-
sity . .. Governments deciding what citizens can read, hear, or
see denies individuals the opportunity to make independent
choices about what they value”

1. Do you feel that countries should limit the influence
of foreign cultures in their communities? How should
they do that? Do you think that a country should
restrict the foreign content of advertising, television,
music, or film?

2. Do you think that this Convention might be used as
a means of restricting trade in the guise of protecting
cultural expressions and national identity?

3. Reconcile the terms of this convention with principles of
free trade. What will be the effect on trade in andiovisual

products? How would American industry respond?
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Laws Governing Access

to Foreign Markets

n Chapter 9, you learned that one of the pillars of

world trade law is that companies should have non-

discriminatory access to foreign markets and cus-
tomers, unimpeded by artificial import barriers or local
regulations that discriminate against foreign goods or
services without justification. However, few of us would
disagree that governments have an important role in
protecting public health, safety, and welfare, and in the
economic well-being of their people and of certain crit-
ical industries. We accept government's role in prevent-
ing the spread of human disease; in setting standards
for occupational health and safety; in protecting plant,
animal, and marine life; in protecting air, water, and
natural resources; in protecting its public utilities, and
its defense and health industries; and in assuring viable
farms and an agricultural base that feeds a nation. But,
consider what happens when national laws or regula-
tions, intended for the public welfare, are used instead
as a barrier to foreign goods and services to protect
domestic industry from foreign competition. Con-
sider how this might affect your firm's "market access”
to foreign customers and business partners, and how
are these conflicts resolved? These are the questions
covered in this chapter.

We will look at specific WTO market access
agreements—agreements that provide exporters of
goods and services with market access to foreign coun-
tries in the following areas: (1) technical barriers to
trade, including local or national standards that prod-
ucts must meet before they can be sold in a market;
{2) government procurement of goods and services;
{3) trade in services, including consulting, engineering,
banking and financial services, insurance, telecommu-
nications, and the professions; (4) trade in agricultural
products; (5) trade-related investment measures; and
{6) trade-related aspects of intellectual property rights.
As you read, consider how a nation balances its sov-
ereign right to protect the public welfare through
government regulation while abiding by world trade

rules that cede some of its authority to international
dispute resolution panels. The chapter concludes with
a look at the US. response to foreign trade barriers that
deny access to U.S. products and services or that treat
L5, firms unfairly. This includes UL5. laws that permit
retaliation against illegal foreign trade barriers, the legal
authority granted to the president of the United States
by statute, and to the role of government departments

and agencies.

THE GENERAL PRINCIPLE OF
LEAST RESTRICTIVE TRADE

We begin with one of the broadest and most import-
ant legal concepts in the body of international trade
law: the principle of least restrictive trade. The prin-
ciple states that WTO member countries, in setting
otherwise valid restrictions on trade, shall make them
no more onerous than necessary to achieve the goals
for which they were imposed. For example, if a coun-
try requires inspections of foreign fruit arriving from
countries affected by a plant disecase, the inspection
procedures must be no more arduous, rigorous, or
expensive than is needed to achieve those ends. They
may not be a trade barrier in disguise.

A corollary is that national laws and regulations
passed for purely internal purposes, such as the protec-
tion of the general health, welfare, and safety, must also
pose the fewest barriers to trade as possible. This prin-
ciple is relevant to all types of regulations: health codes,
environmental regulations, worker safety laws, and uni-
form techmical specifications for a wide range of indus-
trial or consumer products. Examples might include
laws regulating the sale of alcohol or tobacco or banning
the sale of beef containing growth hormones, genetically
modified foods, or toxic lead paint. It might include
testing requirements for the fire resistance of fabrics or
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the safety of children’s toys or set mandatory standards
for the practice of law or medicine. The list is endless;
the concept is the same. Countries may protect their cit-
izens to the extent they deem necessary but must choose
those methods that do not unduly burden international
trade and/or single out foreign goods or service provid-
ers for unfair or discniminatory treatment.

The WTO Appellate Body has stated that this is
a balancing test: nations must weigh the necessity of
protecting the public against restrictions on free trade.

The principle of least restrictive trade appears through-
out the General Agreement on Tariffs and Trade (GATT)
and other WTO agreements, and applies to most of the
discussions in this chapter.

The following case, Thailand—Restrictions on
Importation of Cigarettes (1990}, is an early GATT
panel decision that the WTO Appellate Body still cites.
It considers Thailand’s options for reducing tobacco
use. As you read, consider reviewing the GATT/WTO
national treatment provisions in Chapter 9.

BACKGROUND AND FACTS

The Royal Thai gevernment maintaing restrictions on
imports of cigarettes. The Tobacco Act of 1966 pro-
hibited the import of all forma of tobacco except by
license of the director-general of the Excise Depart-
ment. Licenses have only been granted to the gowv-
ernment-owned Thal Tobacco Monopaoly, which has
imported cigarettes only three times since 1966, Mone
had besn imported in the ten years prior to this case.
The United Siates requested the panel to find that the
licensing of imported cigarettes by Thalland was incon-
sistent with GATT Article Xl and could mot be justified
under Article XX(b) since, as applied by Thalland, the
Hcensing requirements were more restrictive than nec-
aessary to protect humaen health. Thailand ergued that
cigarette imports were prohibited to control smoking
and because chamicals and other additives contained
in American cigaraties might make themn more harmmiful
than Thai cigarettes,

REPORT OF THE PANEL ADOPTED ON

7 NOVEMEBER 1930
The Panel, noting that Thailand had not grantad licenses
for the importation of cigareties during the past ten
years, found thatThailand had acted inconsistenthy with
Articla X111, the relevant part of which reads: *No pro-
hibitions or restrictions . _ . made affective through . . .
irnpaort lHeenses _ . . shall be instituted or meintained by
any [country] on the importation of any product of the
territory of amy other [countryl. . .

The Panel proceedad to examine whetherThai import
measures affecting cigarettes, while contrary to Article
X121, woere justified by Article XX{b), which states in part:

[Mlathing in thiz Agresment shall be eanstrued
1o prevent the asdeption aor enfereement by any
[eountry] of maasures: | . _ (b} necessary to protect
human, animal ar plant life ar health.

The Panel then defined the issues which arose
under this prowvision . . . [The] Panel accepted that
smoking constituted a serious risk to human health
and that consequently measures designed to reduce
the consumption of cigarettes fell within the scope of
Article 3¥{b). The Panel notad that this provision clearky
allowed Jeountries] to give priority to human health
owver trade liberalization; howswver, for a measure 1o be
convared by Article XX(b) it had to be "necessary . . .

The Panel concludaed from the abowve that the
import restrictions impogsed by Thailand could be con-
gidered to be “necessary” In terms of Article XX{b)
only if there were no alternative measure consistent
with the GATT Agreement, or less inconsistent with
it, which Thailand could reasonably be expected to
employ to achieve its health policy objectives. The Panel
noted that [countries] may, in accordance with Article
li:4 of the GATT Agresment, impose laws, regulations
and reguirements affecting the internal sale, offering
for sale, purchase, transportation, distribution or use
of imported products provided they do not thereby
accord treatment to impaorted products less fevourable
than that sccorded to “like” products of national ongin.
Thie United States argued that Thailand could achisve
its public health objectives through internal measuras
consistent with Article lll:4 and that the inconsistency
with Article XI:1 could therefore not be considerad to
be “necessary” within the meaning of Aricle XX|b). The
Panel proceeded to examineg this issue in detail. * * *

Cogrgmipll IS Cangads Leaming. S0 Rghs Rosarvdd Yy ned Dl orpiod, SCEnn e, oF Ml 3500, 0 ok ar oo pe. WK 022002073

Page 260 | of 636




Library < Back e

R -

o @ 0

The Panel then examined whether the Thal con-
cerns about the guality of cigarettes consumed in
Thailand could be met with messures consistant,
or less inconsistent, with the GATT Agreement. It
noted that other countries had introduced strict, non-
discriminatory labeling and ingredient disclosure
regulations which allowed governments to control,
and the public to be informed of, the content of ciga-
rettes. A non-discriminatory reguiation implemented
on & national treatment basis in accordance with
Article 1:4 requiring complete disclosure of ingredi-
ants, coupled with 8 ban on unhealthy substances,
would be an altermative consistent with the GATT
Agreement. The Panel considered that Thailand could
regsonably be expected to take such measures o
address the quality-related policy abjectives it now
pursues through an import ban on all cigarettes
whatewer their ingredients.

The Panel then considered whether Thai con-
cerns ebout the quantity of cigarettes consumed in
Thailand could be met by measures reasonably evail-
able to it and consistent, or less inconsistent, with
the GATT Agreeament. The Panel first examined how
Theiland might reduce the demeand for cigarettes in
& manner consistent with the GATT Agreement. Tha
Panel noted the view expressed by the World Health
Organization (WHO) that the demand for cigarattes,
in particular the inftial demand for cigareties by the
young, was influenced by cigarette advertisements
and that bans on advertisement could therafore curb
such demand. At the Forty-third World Health Assem-
bly a resolution was approved stating that the WHO
is: “Encouraged by . . . recent information demon-
atrating the effectiveness of tobacco control strate-
gies, and in particular . . . comprehensive legislative
bans and other restrictive measures to affectively
control the direct and the indirect adwvertising, promo-
tion and sponsorship of tobaceo”

A ban on the advertisement of cigareties of
both domestic and foreign origin would narmally
mest the requirements of Article 114 . . _The Pansl
noted that Thailand hed already implemented some
non-discriminatory controls on demand, including
information programmes, bans on direct and Indirect
advertising, warnings on cigarette packs, and bans on
smaoking in certain public places.

The Panel then examined how Thailand might
restrict the supply of cigareties in a manner consistent
with the GATT Agreement. The Panel noted that [coun-
tries] may maintain governmental monopolies, such
a8 the Thai Tobacco Monopoly, on the importation and
domestic gale of products. The Thai Governmeant may
usa this monopoly to regulate the owverall supply of cig-
arettes, their prices and their retail availability provided
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it thereby does not accord Imported cigarettes less
fewourable treatment than domestic cigarettes or act
inconsistently with any commitments assumed under
its Schedule of Concessions. * * #

For these reasons the Panel could not accept
the argument of Thailand that competition between
imported and domestic cigarettes would necessarily
lzad to an increase in the total seles of cigarettes and
that Thalland therefore had no option but to prohibit
cigarette importa.

In sum, the Panel considerad that there were var-
ious measures consistent with the GATT Agresment
which were reasonably available to Thailand to con-
trool the quality and gquantity of cigarettes smoked and
which, taken together, could achieve the health policy
goals that the Thai government pursues by restricting
the importation of cigarettes inconsistently with Arficle
Z1:1. The Panel found therefore that Thalland's practice
of parmitting the sale of domestic cigarettes while not
permitting the importation of foreign cigareties was an
inconsistency with the GATT not ®necessary” within the
meaning of Article XX{b].

Decision. The licensing aystem for cigareties was con-
trary to Article XE1 and Is not justified by Article X{b).
The panel recommendead that Theiland bring its lews
into conformity with its obligations under the GATT.

Comment. GATT Article XVl permits 8 country to cre-
ate state agencies and *marketing boards” that have
the suthority to Import and export goods. The Thai
Tobacco Monopoly is an example. Developing coun-
tries often usa state trading enterprises that often hawve
the exelusive right to import or export certain classifi-
cations of goods. Products traded by state enterprises
might include foodstuffs, medicines, liquor, or, &8s in
this case, tobacco. Article XV requires that state enter
prises not discriminate against the purchase of foreign
goods or treat them differently than domestic goods.

Case Questions

1L What reasons did Thailand give for restricting
imports of cigarettes? What GATT provision did
Thailand rely on to restrict cigarette imports?

2. The panel states thet GATT permits countries to
give priority to human hesalth over trade liberal-
ization only under certain conditions. What are
those conditions?

3. How was the doctrine of “least restrictive trade”
used in this casa?

4. What alternative means could Thailand have
used to achisve ita objectives that would hawve
not gingled out imported cigarettas for discrimil-
nmatory treatment?
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TECHNICAL BARRIERS
TOTRADE

A technical regulation is a law or regulation affecting
a product’s characteristics—such as its performance,
design, construction, chemical composition, materi-
als, packaging, or labeling—that must be met before a
product can be imported or sold in a country. A prod-
uct standard, also called a “standard” in this chapter, is
usually used when referring to a voluntary guideline for
product characteristics established by a recognized pri-
vate or industry organization or association. However,
even when a standard is voluntary, many consumers may
look for the seal of compliance in making a purchasing
decision. We caution against over reliance on the differ-
ences between the terms “technical regulation” and “stan-
dard” as they are sometimes used interchangeably. In
some countries “standards” can also be mandatory. Tech-
nical regulations and standards that apply to imported
foreign products, even if they also apply equally to
domestic products, are called technical barriers to trade.

The Protection of Public Health,
Safety, or Welfare

Almost all products are subject to technical regula-
tions or standards set by cither government regulators
or private standard-setting groups. They are generally
imposed tor the protection of public health, safety, or
welfare to promote uniform design, engincering, and
performance standards or to ensure product quality
or purity. Examples are standards for the safe design of
consumer goods, for automotive safety, vehicle emis-
sions, or fuel economy, for safe foods and pharmaceu-
ticals, standards of weights and measures, or worker
safety standards for machinery and industrial equip-
ment. Other standards protect consumers from fraud
or deception (such as labels that disclose the product’s
content or warn of safe uses); impose environmen-
tal criteria on appliances and other products, such as
restrictions on ozone-damaging refrigerants or elimi-
nating dangerous formaldehyde or heavy metals from
bed linens, carpeting, or construction materials; set
packaging requirements for products such as plastic
bottles that aid in recycling or for energy efficiency;
require technical specifications standardiring electri-
cal power and telecommunications, building and con-
struction standards, such as common sizes for lumber
and building materials, standards for barcodes and bar-
code readers, and many others. Imagine multinational

companies such as Ford, General Electric, Electrolux, or
Bosch-5iemens and the incredibly diverse prodoct stan-
dards they must meet in each country in which their

products are sold.

Product Testing, Inspections, and Certifications.
Most countries require some type of testing, inspec-
tion, or certification of regulated products. There are
two major regulatory approaches: prior approval and
prior certification. In "prior approval” countries, reg-
ulated products must undergo testing and inspection
by an approved laboratory, receive a certification of
compliance with technical standards, and then receive
prior regulatory approval before sale. In other coun-
tries, regulated products need only undergo testing or
inspection and certification. The testing lab’s certifica-
tion remains on file with the manofacturer or importer,
and no regulatory approval is needed prior to import or
domestic sale.

Different countries have different philosophies and
thus take different approaches. For instance, in the
United 5tates, the LS. Flammable Fabrics Act places
technical restrictions on the sale of all bed mattresses.
The law is administered through regulations of the Con-
sumert Products Safety Commission. Six prototypes of
a given mattress are subjected to a controlled cigarette
burn test under laboratory conditions to determine
whether they meet federal safety requirements. If the
length of the char is longer than allowed or if the mat-
tress ignites, then it does not pass. Manufacturers usn-
ally arrange to have independent laboratories perform
the tests. They are required to keep photographs and
records of the results at their places of business and to
make them available to retailers, customers, or agency
regulators who request them. Importers are also sub-
ject to these regulations; any of their products entering
into the United States must meet these standards. [f they
cannot produce the certification, their goods will be
denied entry or removed from stores. Thus, certification
and compliance are required, but advance regulatory
approval is not. Foreign manufacturers and importers
alike must be familiar with the regulatory systems of the
countries where their products will be sold.

Foreign inspection and testing requirements can
prove to be a tremendous barrier to trade. This is espe-
cially true if the product has a short shelf-life, as with pro-
duce or other food products, or a short technological life
(semiconductors or computer parts). In 1989, the Euro-
pean Communities complained that the United States
was delaying the inspection of perishable products by
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making them wait in turn behind nonperishable goods
such as steel products, causing the perishables to spoil in
the process. [t was necessary to dump entire shipments
of citrus fruit from Spain without any compensation to
the importer. Any company that does business interna-
tionally must constantly be aware of changes in technical
regulations and standards affecting their products.

Transparency. When something is said to be "trans-
parent.” it is clear, visible, and open to sight. In the reg-
ulatory context, transparency refers to the extent to
which government regulations (incdluding customs and
import procedures, as well as technical regulations,
product standards, and others) are made readily avail-
able to the public, including foreign firms. A govern-
ment regulation that is not published in a form where
the public has fair and equal access, or that is made
available only to select companies or individuals, or
that is based on the arbitrary "whim” of a government
employee, is not transparent. Without transparency,
foreign firms are often unable to comply or compete.
Indeed, many foreign firms never learn of foreign tech-
nical barriers or other regulations until it is too late—
only after their shipments to customers are turned away
by foreign customs inspectors, tax authorities, or regu-
lators. Another problem is that foreign companies are
generally not involved in the standard-setting process.
Domestic firms often participate in local public hear-
ings, in developing and writing regulations or stan-
dards, but without local branches or subsidiaries toreign
firms are not. Thus, they are often delayed in learning
of regulatory changes, or in adapting their produocts for
foreign sale until they run into difficulty in transport-
ing goods across national borders. Some countries also
require inspections of the foreign factories where prod-
ucts are made (e.g., food or drugs), or advance approval
of certifying laboratories. This creates an extremely
expensive and lengthy design, manufacturing, market-
ing, and distribution process.

Exporters and multinational firms must constantly
be alert for regulatory changes wherever they do busi-
ness. The LS. Department of Commerce maintains a
collection of international standards so that U.S. export-
ers will have access to foreign technical regulations
and standards applicable to their industries. Foreign
government websites offer guidance and information
on import procedure, technical regulations, tax regu-
lations, customs clearance, and more. The WTO and
other organizations, including industry trade groups,
can be a source of additional information.
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European Union Standards
and Technical Regulations

The problem of technical barriers is critical to firms
operating in the European Union (EU), where national
standards vary tremendously. Consider the impact of
national standards on a firm such as Phillips, a Dutch
multinational electronics company, which has had to
manufacture products to conform to dozens of different
standards. The standards policy of the EU is designed to
balance the health and safety interests of member coun-
tries with the need for the free flow of goods. Despite
decades of work by the EU Commission to reduce tech-
nical barriers to trade, thousands of new national stan-
dards have arisen. Even after years of debating, detailed
standards for thousands of products, companies wish-
ing to sell their products in Europe still face a maze of
complex regulations, applicable to a wide range of prod-
ucts from beer to hair dryers and automobiles to ply-
wood. However, EU countries understand that uniform
standards are essential to a unified market.

It is interesting that technical regulations imposed
in a large, important market and considered popular by
consumers can have global consequences. For example,
in 2013 the EU instituted a ban on the import or sale
of all cosmetics that were tested on animals (for cruelty
reasons). That move seems to have spurred a change in
practices by many global cosmetic firms affecting the
sale of their products worldwide

Many opinions of the European Court of Justice
reflect the EU's effort to reduce technical barriers. In
one case, arising over the sale of liquor made in France
and sold in Germany, the Court ruled that an EU mem-
ber country could not prohibit the sale of a product

produced in another EU member country when that
product had already met the technical specifications of

the producing country.

In decisions handed down in the [980s, the
Court rejected attempts by two EU countries to protect
centuries-old industries. Dhsregarding consumer protection
arguments, the Court of Justice struck down Germany's
beer purity law, which had kept out foreign beers contain-
ing preservatives and required that beer only be made from
wheat, barley, hops, and veast (beer made in other Euro-
pean countries often contains rice and other grains). The
Court also struck down Italy’s pasta content regulations. In
one long-standing dispute with the United States, the EU
prohibited the import of beef containing growth hormones.
Be-cause these hormones are widely used in the United
States, US. beef was kept out of European markets.

Cogrgmipll IS Cangads Leaming. S0 Rghs Rosarvdd Yy ned Dl orpiod, SCEnn e, oF Ml 3500, 0 ok ar oo pe. WK 022002073

Page 263




Library € Back —

| 116% B

g D 0O

264  Part 3: Intermational and LS. Trode Low

Standard setting in the EU for nonelectrical products
is a focus of the European Committee for Standardiza-
tion. This intergovernmental agency works with manu-
facturers, including some European subsidiaries of U5,
firms, and with scientists to develop workable product
standards. When adopted by directive of the European
Council, the standards become legally binding for prod-
ucts sold in Europe.

The EU has attempted to increase its standard-
ization through the CE Mark (CE means Conformité
Européeng). The CE Mark is an internationally recog-
nized symbaol for quality and product safety for many
different types of products, such as children'’s toys,
gas appliances, machinery, and medical and electrical
equipment. Enropean manufacturers secking the mark
are inspected and audited by an EU-aothorized body,
and an independent laboratory must test their products.
Once a European manufacturer receives the mark, it
may sell its products throughout the EU without under-
going inspections in cach individual country. Manu-
facturers outside the EU may submit their products to
independent laboratories for testing before attaching
the CE Mark. The US. government estimates that soon
half of the US5. products shipped to Europe will require
CE Mark compliance.

Japanese Standards and Technical
Regulations

1.5, and other non-Japanese firms have lodged many
complaints against Japan’s technical barriers to trade,
most of which involve unreasonable and burdensome
inspection procedures or import licensing requirements
and the arbitrary enforcement of overly strict stan-
dards. Japan maintains complex technical regulations
on thousands of important products, including electri-
cal appliances, telecommunications and medical equip-
ment, lumber, electronic components, pharmaceuticals,
and food. The prolific use of technical requirements
in Japan is rooted in Japan’s protective attitude toward
consumers, the historical role of the Japanese govern-
ment in economic life, and the Japanese peoples accep-
tance of governmental regulation of business. Product
standards in Japan have generally taken the form of
design standards—characteristics that govern how
a product should be designed. US. standards, by con-
trast, are usually based on performance standards that
describe how products should function. It is vsually
more cost-effective for a manufacturer to meet foreign

performance standards than design standards. Thus, it
is easier for Japanese manufacturers to meet US. perfor-
mance standards than for US. manufacturers to meet
Japanese design standards. In Japan, products capable
of inflicting injury on consumers or products that affect
public health are more highly regulated than other
products. For example, for many years Japan banned
the import of cosmetics containing colorants and pre-
servatives for health reasons, despite the approved use
of the ingredients in the United States.

[apanese agencies that enforce technical regulations
include the Japanese Ministry of Economy, Trade, and
Industry, which has the widest authority, and the minis-
tries that oversee the health, agriculture, and transpor-
tation sectors. Many products require testing and prior
approval before they can be sold in Japan. For instance,
prior to the mid-1980s, foreign products could not be
inspected for preclearance at the foreign factory but could
only be inspected, shipment by shipment, as they arrived
in Japan. ltems had to be individually inspected and tested
for compliance with the applicable technical regulations
or standards. Legal changes have now made it possible for
a foreign firm to register with the appropriate regulatory
ministry and to obtain advance product approval without
going through a Japanese importer or intermediary.

Another problem occurs when Japanese techni-
cal regulations and standards lack transparency. Their
agencies still generally do not permit foreign input into
the drafting of the regulations, although on occasion
LS. industry groups, under pressure, have succecded in
being heard by Japanese standard-setting groups. The
Japan External Trade Organization (JETRO) maintains
an online database of standards and technical regu-
lations in the areas of food and plant safety, electronic
products and electrical appliances, household goods,
consumer and industrial products, chemicals, food
imports, and others. The Japanese Standards Associ-
ation works to develop and disseminate standards in
many areas.

The symbol of an approved product in Japan is
the government-authorized Japan Industrial Stan-
dards Mark or JI5 Mark. Its appearance on a product,
although voluntary, indicates that the manufacturer
has submitted to on-site inspections by the appropriate
Japanese ministry and has met accepted standards for
quality control, production techniques, and research
methods. Because of this mark’s wide recognition, for-
cign products without it are often not competitive in the
lapanese market.
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Chinese Standards and Technical
Regulations

China has a complex regulatory system govern-
ing product quality, safety, and other standards and
technical regulations. As a socialist country, the
enormous burcavcracy dwarfs any similar agen-
cies in Western countries. China’s General Admin-
istration of Quality Supervision, Inspection, and
Quarantine (AQ51Q) has 19 major departments, 15
national institutes and research centers, 35 inspec-
tion and quarantine bureaus in 31 provinces, 500
branches and local offices across the country, and
over 30,000 employees at Chinese seaports, airports,
and other ports of entry. Over 180,000 employees
work for provincial or municipal bureans in develop-
ing and enforcing quality and standards laws. These
bureaus are also responsible for enforcing Chinese
laws against counterfeit products. Ten industry trade
associations are allied with AQSIQ in setting stan-
dards and technical regulations. Just imagine the dif-
ficulties a Western company might have in trying to
navigate the Chinese market, move goods throngh
China, or work with a Chinese government agency
without local representation.

China enforces its product quality standards
through compulsory product testing, factory inspec-
tions and certifications, and by the accreditation of
testing laboratories. The country’s compulsory certifi-
cation and inspection system covers thousands of con-
sumer and industrial products. Chinese rules require
that covered products receive certification prior to
import. Companies must ship product samples to
approved laboratories in China for inspection and
testing for compliance with Chinese guality, safety, and
environmental standards. Chinese inspectors must
then visit the foreign plants, whether they are in the
United States, Canada, or Europe, that produce goods
destined for China. Products that meet the quality
and safety requirements for certification may receive
the China Compulsory Certification Mark or CCC
Mark. China will not accept imports of covered prod-
ucts without the mark. Under the regulations, fines
may be imposed for falsification of marks. Anyone
who plans to export goods to China should check the
AQSIQ and CCC Mark websites to determine whether
Chinese regulations cover their products. The Chi-
nese certification process can be expensive and time
consuming. Follow-up supervision and reviews are
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conducted annually. Many companies wishing to ship
to China find that they must employ a consulting firm
to manage the certification process. Many of the reg-
ulations, such as those related to human health, apply
to all travelers to China.

The American Mational Standards Institote { ANSI)
maintains an online “standards portal” that gives firms
access to English translations of standards and techni-
cal regulations in China, India, and Korea, as well as
various LS. standards in English, Mandarin Chinese,
and Korean.

The WTO Agreement on Technical
Barriers to Trade

The WTO Agreement on Technical Barriers to Trade
(TBT Agreement) is one of the 1994 Uruguay Round
agreements. It governs the use of technical regulations,
product standards, testing, and certifications by WTO
member countries. The TBT Agreement is binding on
all WTO member countries. Remember that this agree-
ment does not contain standards of its own. It makes
no attempt to say how a product should perform or be
designed or when a product is safe or unsafe. These are
matters for nations and governments to decide. Bt
the TBT Agreement does prohibit countries from using
their regulations or standards to discriminate against

the import of foreign goods.

Harmonization, Equivalence, and Mutual Recogmi-
tion. The primary goal of the TBT Agreement is to
minimize technical barriers to trade. [t sets out three
methods of achieving this goal. The first is harmoniza-
tion, by which nations attempt to bring their standards
and technical regulations into harmony with interna-
tionally accepted standards. The second is equivalence,
by which nations agree to accept foreign standards that
are functionally equivalent to their own. The third is
mutual recognition. Nations are encouraged to enter into
mutual recognition agreements, whereby they recognize
the certifications, or conformity assessments, of foreign
inspection firms and laboratories approved in the coun-
try where the article is manufactured. For example, if a
manufacturer ships telephones to several different mar-
kets, it would be far cheaper if all countries accepted the
certification of an inspection firm in the manufacturer’s
country that the device conforms to the telecommuni-
cations standards in the importing country. This avoids
the expense of having to perform multiple tests.
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Main Provisions of the TBT Agreement. The WTO
Agreement on Techmical Barriers to Trade applies to all
products, including agricultural, industrial, and con-
sumer goods. An outline of the agreement’s main pro-
visions follows:

1. All technical regulations shall be applied on a non-
discriminatory basis, without regard to the national
origin of the products.

2. Technical regulations must not be made or applied
to create an unnecessary obstacle to trade, and they
must not be more trade restrictive than necessary to
fulfill a legitimate objective such as national secu-
rity, preventing fraud or deception of consumers,
protecting public health or safety, or protecting the
ETIVIFOnITLETLE.

3. Countries should take into account available sci-
entific and technical information in writing their
standards. This provision is intended to ensure that
standards are not just made to keep out foreign
goods, but have some scentific foundation.

4. Wherever possible, performance abilities of the prod-
ot rather than on design or descriptive characteristics
should be the basis for product requirements. For
example, there are several different mechanisms in
use to hold automobile doors securely dosed. Gov-
ernment regulations that require industry to use a
mechanism of a certain type or design are creating
a barrier to trade. Instead, the agreement encour-
ages governments to set a performance standard
requiring that the door remain securely closed
during certain collisions, leaving the design up to the
manufacturer.

5.

Countries should develop and use internationally
accepted standards where they exist. International

standards will be presumed to be in compliance
with the TBT Agreement.

6. Countries should work toward the goals of harmo-

¥

nization of standards and equivalence.

Proposed standards must be published and made
available to foreign countries, and those countries
must be given an opportunity to make written com-
ments prior to adoption.

8. Final regulations must be published a reasonable

Tk

time before they become effective so that foreign
producers have time to adapt their products.

. Testing and inspection procedures should restrict

trade as little as possible and should not discriminate.
The agreement encourages on-site factory inspections
instead of port-of-entry inspections for foreign goods.
Mations should accept the testing reports and cer-
tifications from approved foreign inspection firms
and laboratories (mutual recognition of conformity
ASECRSMEnLs).

Countries should try to ensure that state and local
governments, as well as private standard-setting

groups, comply with the agreement.

12. Disputes between countries may be referred to the

WTO for negotiation and settlement.
The following case, WTO Report of the Appellate

Body en Measures Affecting the Production and Sale of
Clove Cigarettes, discusses the nondiscrimination provi-
sions of the TBT Agreement, and pits one nation’s effort
to protect public health with its commitments to follow
international trade rules.

United States —Measures Affecting the Production
and Sale of Clove Cigarettes

BACKGROUND AND FACTS

The United States has long sought ways to reduce
amoking by children. In 2008 the United States anacted
the Family Smaking Prevention snd Tobscco Contral Act
[thie Act] that prohibited the impart or sale of cigarettes
wiith amy flavor, herb, or spice, including fruit, chocolate,
cinnamon, and clove. OFf courae, menthol cigarettes
are produced primarily in the United States, whereas
clowe cigarettes are produced primarily in Indonesia.
This is a complaint by the government of Indonesia
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that the ban on dove-flavored cigarettes unlawiully dis-
criminated against flavored tobacco products made in
other countries. The United States claimed that it had
excluded menthol from the regulations, despite the fact
that menthol iz also known to make cigarettes more
appealing to adobescents, because it feared withdrawal
by menthol smokers, and by the likely creation of &
black market in menthol cigarettes. After consultations
at the WTO, Indonesia requested dispute panel resolu-
tior. The panal held that the United States had acted in
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violation of Aricle 2.1 of the Agreement on Technical
Barriers to Trade (TEBT Agreement], and the United
States appealed to the Appellate Body.

REPORT OF THE APPELLATE BODY
Articla 2.1 of the TET Agreement provides that, with
respect to their cantral governiment bodies:

Members shall ensure that in respect of technical
regulations, produtis imporead from the termitory
of any Member shall be accorded treatment no less
favourable than that aceorded 1o like products of
natienal arigin and to like products originating in

army olher souniry.

Article 2.1 of the TET Agreement contains a national
treatment and & most fevoured nation treatment abli-
gation. In this dispute, we are called upan to clarify the
meaning of the national treatment obligation. For & vio-
lation of the national restrment obligation in Article 2.1 to
be established, three elements must be satisfied: (i} the
measure at issue must be & techinical regulation; (i} the
imported and domestic products at issue must be like
products; amd (iii] the trestment sccorded to imported
products must be less favourable than that sccorded 1o
like domestic products. The United States’ appeal con-
cams anly the second and the third elements of this teast
. - - [Tlhe determination of likeness under Article 2.1 of
the TET Agreement is a determination about the nature
and the extent of a competitive relationship between and
emong products, and that the requlatory concerms that
underlie 8 measure may bs considerad to the extent that
they have an impect on the competitive relationship. * * ®

[Where the technical regulation at izsue does not
de fure diseriminate against imports, the existence of &
detrimental impact on competitive opportunities for the
group of imported vis-a-vis the group of domestic like
products ks not dispositive of less favourabls treatment
under Article 2.1. Instead, a panel must further analyze
wehether the detrimental impact on impors stems excliu-
sively from a legitimate regulatory distinction rather than
reflecting discrimination sgainst the group of imported
products. In making this determination, 8 pansl must
carefully scrutinize the paricular circumstances of the
case, that is, the design, architecture, revealing structure,
operation, and application of the technical regulation at
issus, and, in particular, whether that technical regula-
tion is even-handed, in order to determine whether it dis-
criminates against the group of imported products.

Given the abowve, the design . . . and applica-
tion of [the Act] strongly suggest that the detrimental
impact on competitive opportunities for clove cigareties
reflects discrimination against the group of like prod-
ucts imported from Indonesia. The products that are
prohibited under [the Act] consist primarily of clove cig-
arettes imported from Indonesia, while the like products
that are actually permitted under this measure congist
primnarily of domestically produced menthaol cigarettes.
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Moreover, we are not persuaded that the detrimen-
tal impact of [the Act] on competitive opporunities for
imported clove cigarsties does stem from a legitimate
regulatory distinction. We recall that the stated objective
of [the Act] is to reduca youth smoking. One of the par
ticular characteristics of flavoured cigarettes that makes
them appealing to young people is the flavouring that
masks the harshnesas of the tobaceo, thus making them
more pleasant to start smoking than regular cigareties.
To the extent that this particular characteristic is pres-
ant in both clove and menthol cigarettes, menthal cig-
arettes have the same product characteristic that, from
the perspective of the stated objective of [the Act], jus-
tified the prohibition of clove cigarettes. Furthermaore,
the reasons presented by the United States for the
exemption of menthol cigearettes from the ban on fla-
voured cigarettes do not, In our view, demonstrate thet
the detrimental impact on competitive opportunities for
imported clove cigarettes does stem from a legitimate
reguiatory distinction. The United States argues that
the exernption of menthol cigarettes from the ban on
flavoured clgarettes aims at minimizing: (i) the impact
an the US. health care aystem associated with treating
“millions” of menthol cigarette smokers sffectad by
withdraweal symptoms; and (i) the risk of development
of a black market and amuggling of menthol cigarettes
to supply the needs of menthol cigarete smokers. Thua,
according to the United States, the exemption of man-
thol cigareties from the ban on flevoured cigarettes is
Justified in order to awold risks arising from withdrawal
gymptoms that would afflict menthol cigarette smokers
in case those cigaretes were banned. We note, how-
ewver, that the addictive ingredient in menthol cigarettes
is nicotine, not peppermint or amy other ingredient that
Is exclusively present in menthol cigarettes, and that
this ingrediant is also present in a group of products
that is likewize permitted under [the Act], namely, regu-
lar cigareties. Therafore, it is not clear that the risks that
the United States claims to minimize by allowing men-
thol clgarettes to remain in the market would material-
ize If menthol cigarettes were to be banned, Insofar as
regular cigarettes would remain in the market.

Theraefore, even though [the Act] does not
expressly distinguish between treatment accorded to
the imported and domestic like products, it operates in
a manner that reflects discrimination against the group
of like products imported from Indonesia. Accordingly,
despite our reservations on the brevity of the Panel’s
analysia, we agres with the Pamel that, by exempting
menthol cigareties from the ban on flavoured cigareties
[the Act] accords to clove cigarettes imponed from
Indonesia less favourable treatrment than that accorded
to domestic like products, within the meaning of Article
2.1 of the TBT Agresment. * * #

While we have upheld the Panels finding that the
specific meagure at izsus in this diputs & inconasistent
with Article 2.1 of the TET Agreement, we are not seying
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continuad

that & Member cannot adopt measures to purswe legiti-
mate haalth objectives sudh as curbing and preventing
youth smoking. In particular, we are not saying that the
United States cannot ban clove cigarettes; however, if it
chooses to do 3o, this has to be done consistently with
the TET Agreement. Although [the Act] pursues the
legitimate objective of reducing youth smoking by ban-
ning cigarettes containing flavours and ingredienis that
increase the attractiveness of tobacoo to youwth, it does
g0 in 8 manner thet is inconsistent with the national

treatment obligation In Article 2.1 of the TBT Agree-
ment as a result of the exemption of menthol cigareties,
wihich similarly contain flavours and Ingredients that
increase the attractivensss of tobacco to youth, from
the ban on flavoured cigaratiaa.

Decislon. The US. requlation is not justified. The TBT
Agreement prohibits technical regulations that treat
imported products less favorably than “like products® of
domestic origin. Clove-flavored cigareties and menthol-fla-
wored cigarettes are “like products™ due to their compet-
itive relationship in the marketplace. The less favorable
treatment accorded flavored cigarettes from Indonesia
weas not justified by a * legitimate reguiatory distinction.”

Comment The Disputs Settiernent Body requested the
United States to rermove the ban on clove cigareties, and i

International Organization tor
Standardization

The International Organization for Standardization
(I50), based in Geneva, is a nongovernmental organiza-
tion comprising the national standards institutes of 163
countries. It has developed over 21,000 standards for
goods, services, manufacturing and technology in many
industries. 150 standards are voluntary and not legally
binding, and the organization has no legal authority
to enforce them. However, the standards have been
accepted by businesses and entire industries worldwide
and are legally enforceable in countries where they have
been incorporated into a treaty or into national law.
In general, the standards are intended to ensure prod-
uct quality, safety, efficiency, and interchangeability,
although some standards have been adopted to mini-
mize the impact of manufacturing or the use of prod-
ucts on the environment. Generally speaking, standards
foster international business and trade, because they
make it easier and cheaper to design and build products
that comply with one international standard than to
design products that comply with dozens of local stan-
dards. Consider the impact of IS0 standards that set the

it did not, Indonasia was suthorized to impose 515 million
in trade sanctions on ULS. exports 1o Indonesia,

Case Questions

1. Did the LS. prohibition on clove cigarettes prohibit
the import of Indonesian cigarettes on its face, or
did it menely prohibit a flavor of cigaretia that hap-
pens 1o be produced primarily in Indonesia? Was
this de facto or de jure discrimination in this caaa?
How did this affect the Appellate Body's decisicn?

2. The report (not reproduced here) noted the simi-
larities betweean Article 2.1 of the TET Agreemeant,
under which this dizpute was decided, and Arti-
cle L4 of GATT 1884, Review Aricle L4 of GATT
1984 in the last chapter and explain the differ-
ences betweean the two articles. The TET Agree-
meant applies to "technical regulations™ but GATT
1894 applies to a broader range of discriminatory
mieasures. Explain

3. What were the options left to the United States
after this report? What action did the United
Sistes take in response to the report?

4. How well do you think the report balances trade
liberalization with a country's need to protect pub-
lic health? How well suited do you think a WTO
panel is to determining matters of public health?

dimensions of screw threads and other fasteners, the
size and dimensions of international freight containers,
methods of storing data on credit cards, warning and
information symbaols for signs and labels, ergonomics,
computer protocols, food safety management, life vests,
and inflatable boats.

One of the most commonly known IS0 standards
i5 150 9000, Since 1987, ISO 2000 has become the
standard for ensuring product quality through the
product design and manufacturing process. Com-
panies become 150 9000-certified through a costly
and rigorous inspection of their facilities and docu-
mentation of their quality control systems. They are
audited on a regular basis for compliance. To sell in
Europe, many ULS. firms have obtained 150 certifi-
cation. By meeting IS0 requirements, firms no lon-
ger have to certify each product individually in every
European country.

EU law requires 150 certification for certain regu-
lated products, such as medical devices and construc-
tion equipment. Market demands make compliance for
other products equally essential. In the United States,
a number of firms offer assistance to US. companies
secking [S0 certification.
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Another standard, known as IS0 14000, provides
guidelines for environmental management. It does
not set criteria for pollution or environmental impact.
Rather, it requires that a firm establish a manage-
ment system for setting its own environmental objec-
tives, complying with national or local environmental
laws, and continuing to improve its environmental
performance.

GOVERNMENT
PROCUREMENT

Government procurement is the purchase of goods
and services by government agencies at all levels.
Governments are among the largest business cus-
tomers in the world. GATT contains an exception
to its national treatment provision that permits gov-
ernment agencies to favor domestic suppliers when
making purchases.

Most nations require their government agencies to
give a preference to domestically made products. The
laws often apply to goods purchased by defense-related
agencies or by the military. Other laws might require
that the purchased product contain a certain propor-
tion of domestically made component parts or raw
materials.

In the United 5tates, the US. Buy American Act
{enacted in 1933 during the Great Depression) requires
federal agencies to purchase goods of ULS. origin rather
than forcign-made goods. There are several exceptions.
The restrictions do not apply if US.-made goods are not
available in sufficient guantities or guality, if the U.S.-
made goods are unreasonably more expensive (gener-
ally 6-12 percent higher), to purchases under $2,500,
to goods purchased for use outside the United States,
where purchasing domestic goods would not be in
the public’s best interest, or where the terms of a trade
agreement provide for nondiscrimination in procure-
ment. There are also specific buy-American provisions
in the other statutes applicable to procurement for mass
transit projects and to procurement by the ULS. Depart-
ment of Defense that must purchase domestic products
unless those products are more than 50 percent more
expensive than competing foreign goods. Most food,
textiles, and apparel purchased by the Defense Depart-
ment and the Department of Homeland Security must
be grown or produced in the United States of entirely
LS. components.
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The WTO Agreement on Government
Procurernent

As a general rule, large-scale procurement by govern-
ments or government agencies is exempt from the nor-
mal WTO rules for trade in geods and services. Instead,
the WTO Agreement on Govermment Procurement
(1994, as amended in 2014), known as AGF, governs
most large-scale government procurement.

The AGP brought about many changes in procure-
ment practices in the United 5States and other countries.
The agreement requires fair, open, and nondiscrim-
inatory procurement practices and sets up aniform
procurement procedures to protect suppliers from
different countries. It applies to the purchase of goods
or services by national governments worth more than
130,000 SDE (IMF special drawing rights) and to con-
struction contracts (buildings, dams, power plants, etc.)
worth more than 5 million SDEs. (The SDE is the Inter-
national Monetary Fund’s international “reserve asset”
with a value pegged to the value of a "basket™ of five
major currencies. The value fluctuates daily and can be
obtained on the IMF's website. The SDR can be readily
exchanged by governments for national currencies and
lends stability to currency markets. It is a nseful des-
ignator for values in international agreements like the
AGP) The AGP does not bind all WTO countries, but
only to those countries that have signed and ratified it
(47 countries as of 2016), incloding the United States,
Canada, Japan, and the ELL

The AGP applies to almost 90 ULS. federal agencies,
large and small—from the Department of Labor to
the American Battle Monuments Commission, for
example—and to the executive branch departments.
There are several exclusions from the procurement rules,
including purchases to be sent to foreign countries as
foreign aid; purchases by the Department of Agriculture
for food distribution or for farm support programs; and
some purchases made by the Federal Aviation Adminis-
tration, the Department of Energy, and the Department
of Defense related to national security. In the United
States, many states are also bound by the AGE.

Procurement Rules. The AGP reverses the general
WTO rules that allow government agencies to favor
domestic products. It brings the principles of MFN
trade, nondiscrimination, and transparency to gov-
ernment procurement. A procuring agency must treat
foreign suppliers equally with domestic suppliers. More-
over, a government agency may not discriminate against
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local suppliers just because they are foreign-owned.
The agreement also prohibits a procuring agency from
awarding a contract to a foreign firm on the basis of
certain conditions, called procorement offsets. For
example, an offset might be a condition that the foreign
firm awarded the contract must use local subcontrac-
tors, domestically made materials, or local labor; that
the firm agree to license its technology to local firms;
that the firm make local investments; or that the firm
engage in countertrade. Offsets can be complex. For
instance, assume that Aeroflop, a U.5. firm, wants to
sell several million dollars” worth of airplanes to a gov-
ernment-owned airline in a European country famous
for cheese. To get the contract, the firm agrees to pay a
5 percent kickback to another ULS. company, Cheezy, if
Cheezy agrees to buy all of its cheese from a seller in
that European country. If the cheese-producing country
requires Acroflop to make the offset, it violates the AGE

To ensure that the procurement rules are applied fairty,
the AGP sets up procedures for governments to follow.
Agencies must give adequate notice to potential bidders
when a procurement contract is announced and must
disclose all the information nécessary for foreign bidders
to participate. In the event of a disagreement between a
supplier and a procuring agency, a country must allow the
supplier to challenge the contract before either an inde-
pendent administrative review board or the courts.

In 2014, the AGP was revised to inclide electronic
procurement as well as new provisions addressing brib-

ery and corruption in the procurement process.

Procurement Rules in the United States. According
to Congress, the responsibility for implementing the
AGP lies with the president. The president may waive
the requirements of the Buy American Act for suppliers
from any country that is party to the AGP and complies
with the AGP’s terms in its own procurement practices.
Suppliers from least-developed countries also receive
the waiver, which entitles them to nondiscrimination
and equal treatment with U5, domestic suppliers.

The president must compile an annual report of
those countries that have adopted the AGP but do not
abide by it. The U.S. Trade Representative (USTR)
negotiates with violating countries to get them to end
their unfair practices and give equal access to U5,
firms. If no agreement is reached, then the USTR must
present the case to the WTO for dispute settlement. If
an agreement or resolution is still not reached, the pres-
ident must revoke the waiver of the Buy American Act,
and preferences for domestic suppliers will be allowed.

TRADE IN SERVICES

Trade in services includes areas such as global com-
munications, travel, tourism, professional services (law,
accounting, architecture, engineering, management
consulting, and others), health care, transportation and
distribution, finance and banking, insurance, computer
and IT services, research and development, advertis-
ing, market research, entertainment, repair and main-
tenance, education, environmental engineering, and
waste management. Trade in services could be as large
as a billion-dollar contract to install a telecommunica-
tions system in a country, or as small as a professional
model’s appearance at a foreign fashion show.

According to the WTO Report on International
Trade Statistics 2015, exports of commercial services
exceeded $4.8 trillion in 2014. That represents about
20 percent of total world trade in merchandise and ser-
vices. The United 5States has been the leading exporter
of commercial services, having a net surplus in service
exports over service imports. Other leading service
suppliers are Germany, the United Kingdom, Canada,
Japan, and India. Services account for the majority of
the gross domestic product in the United States and
maost developed countries, as well as in India. Although
the GATT agreement regulated trade in goods for more
than 45 years, it did not regulate trade in services until
the Uruguay Round agreements. The North American
Free Trade Agreement governs the free flow of services
among Canada, Mexico, and the United States.

The WTO General Agreement
on Trade in Services

The WTO General Agreement on Trade in Services (1994,
or GATS, establishes rules for international trade in ser-
vices. The agreement is largely patterned after the con-
cepts that GATT applies to trade in goods. GATS defines
four different ways of providing an international service:

1. Services supplied from one country to another (e.g..
international telephone calls), officially known as
cross-border supply.

2. Consumers or firms making use of a service in
another country (e.g.. tourism), officially known as
consumption abroad.

3. A foreign company setting up subsidiaries or
branches to provide services in another coun-
try (e.g., foreign banks setting up operations in a

country), officially known as commercial presence.
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4. Individuals traveling from their own coun-
try to supply services in another (e.g.. teachers
or consultants), officially known as presence of
natural persons.

GATS principles are similar to the GATT principles
studied in Chapter 9. Rules affecting service providers
must be transparent and made readily available. Sig-
natory countries to the agreement can place no limit
on the number of foreign service providers or on the
number of people they may employ. The agreement
also prohibits countries from imposing a requirement
that local investors own any percentage of the service
company (leaving that up to the parties). These are
known as the GATS "market access™ provisions. Like
the rules for trade in goods, the GATS agreement also
contains MFN trade and nondiscrimination provisions.
Countries may not treat foreign service providers less
favorably than they treat domestic providers. Laws and
regulations must be reasonable, objective, and impar-
tial. Also, countries may not unreasonably restrict the
international transfer of money by service industries or
the movement of people across borders for the purpose
of providing a service.

GATS contains a set of schedules, or commitments,
that lists each country’s specific provisions related to
each type of service. For instance, if you want to find
out if J[apan has separate requirements for foreign law-
yers, or perhaps package delivery services, as opposed
to the requirements for Japanese lawyers or Japanese
couriers, you can consult the schedules. Of course, for
the specific regulations you must research the issue with
the appropriate [apanese authority. The schedules are
available online from the WTO in its scarchable WTO
Services Database.

Licensing of Foreign Professionals.  Most govern-
ments license professionals at some level, and in the
United States that is generally done by the states. GATS
has special provisions governing how national or local
governments set the qualifications for licensure—such
as those for accountants, attorneys, engineers, or phy-
sicians. Countries can continue to sct educational,
ethical, and other qualifications bearing on the quality
of service and protection of the public, provided that
licensing is not made overly burdensome to foreign pro-
viders. Licensing must be based on objective criteria,
such as education, experience, or ability. It must not dis-
criminate on the basis of the persons citizenship. Coun-
tries may, if they choose, recognize licenses granted by
other countries.
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India illustrates the patchwork nature of professional
licensing. Here are a few examples according to the 5.
International Trade Administration: ULS. accountants
must license in India or have an Indian accounting firm
as an affiliate. ULS. construction engineers may work
there, but not on government projects if local firms
can do the work. Architects may only work through an
Indian joint venture, with an Indian architect signing
off on plans. U.S. attorneys cannot practice there, but

may give some temporary legal advice.

The WTO Agreement on Trade in Financial Ser-
vices. Owver 100 nations, including the EU and the
United States, have joined the WTO Agreement on
Trade in Financial Services, a part of the GATS agree-
ment. The purpose of the agreement is to open com-
mercial banking, securities, and insurance industries
to foreign competition. The agreement is intended
to promote efficiency, reduce costs, and provide
consumers with a greater choice of service provid-
ers, while still permitting countries to regulate these
industries for the protection of investors, depositors,
and consnmers.

The WTO Agreement on Basic Telecommunica-
tions. The WTO Agreement on Basic Telecommu-
mications is also part of the larger GATS agreement. It
includes regolation of voice and data (land and cellular)
systems, satellite systems and services, paging and oth-
ers. The agreement binds 108 countries to MFN trade
and to open their telecommunications markets to for-

eign competitors.

TRADE IN AGRICULTURE

Agriculture has always been a contentious trade issue
because both large scale farming conglomerates and
family farmers represent politically powerful constitu-
encies in most countries, Moreover, no country wants
to completely lose its self-reliance for food if its farmers
were put out of business by foreign competitors. 5o, to
protect farm interests, many governments provide mar-
ket stability and price supports by controlling domestic
prices throngh subsidies and large purchases of excess
agricultural products and food. Some countries impose
import restrictions on raw and processed food products.
Some countries provide guaranteed incomes to farmers
or provide payments to leave land unfarmed. Some pro-
vide aid for weather-related disasters. One goal of these

Cogrgmipll IS Cangads Leaming. S0 Rghs Rosarvdd Yy ned Dl orpiod, SCEnn e, oF Ml 3500, 0 ok ar oo pe. WK 022002073

Page 271




Library € Back —

| 116% B

g D 0O

272 Part 3: Intermational and LS. Troade Low

programs is to promote national exports of farm and
agricultural products. However, these programs usually
lead to consumer prices that are much higher than they
would be in a free market, and that contributes to the
buildup of food surpluses. Although GATT Article X1
prohibits quotas, it does contain a loophole allowing
quotas on agricultural imports to protect government

Price SUpport programs.

Some Agricultural Trade Issues in the EU
and Japan

The United 5tates, Japan, and the EU provide subsidics
to farmers and controls on agricultural prices through
a morass of complex legislation and government pro-
grams. In the United States, federal farm legislation
{commonly called the Farm Bill) started during the
Great Depression of the 1930s and is renewed every
five years. It establishes US. agricultural and food pol-
icies, programs, and funding for that period. The latest
program is found in the Agricultural Act of 2014. The
following agricultural issues in the European Union
and Japan are of special interest to all students of world
trade law.

The EU' Common Agricultural Policy. Agricultural
policies in the EU are governed by its Common Agri-
cultural Policy. The policies are rooted in the period
following World War II, when a war-devastated con-
tinent needed government policies that assured ade-
quate food supplies by promoting food production
and aiding farmers. Today, expenditures for agri-
cultural subsidies and price supports cost billions of
euros cach year, constituting over one-third of the
annual total budget of the EU. The system has long
been very controversial, and has become unpopular
with consumers, taxpayers, and free-market econ-
omists. Of course, farmers are a powerful political
force in Europe, as they are in all countries. In more
recent years, the EU Common Agricultural Policy has
undergone many changes. While expensive subsidies,
cash payments to farmers, and some quotas still exist,
there is a new focus on helping farmers deal with nat-
ural disasters, controlling plant and animal disease,
promoting ecological standards, assuring food qual-
ity and safety, improving land and water manage-
ment, and support for renewable energy sources in
rural areas. Subsidies are usually no longer dependent
on crop production. The United States has generally
demanded that EU farm subsidies, including direct
payments to European farmers, be reduced.

Japanese Rice: A Trade Dilemma.  An excellent exam-
ple of how nations feel about their agricultural trade is
the Japanese treatment of rice imports. Rice has long
been considered the staple food of Japan, and rice farm-
ing lies at the center of its agricultural community. Rice is
a food that is symbolic of Japanese culture. The Japanese
government’s objective is to maintain self-sufficiency in
rice production by ensuring the economic health of rice
farmers. Since World War 11, Japanese laws have been
placing strict limitations on rice imports and imposed
governmental controls on rice pricing and distribution.
As a result, the domestic price of rice in Japan has often
been many times higher than the price of rice in inter-
national markets. One small but vivid example of pro-
tectionism occurred in 1991, when LS. rice exhibitors
at a Japanese trade fair were threatened with arrest for
merely exhibiting American-grown rice products there.
The American rice had to be removed from the show.
Today, Japan permits rice imports, although they are
subject to strict tariff-rate quotas and nontariff barri-
ers. Rice illustrates the dilemma facing protectionist
nations. The Japanese are self-sufficient in rice produoc-
tion; they produce enough for their own needs. There is
also some reduced demand because the Japanese diet is
becoming more Westernized and is incorporating more
grains other than rice. But for decades, other rice-pro-
ducing nations, including the United States, have been
pressuring Japan to reduce tariffs and to accept more
rice imports. Of course, any economist will tell you that
these forces should combine to reduce the price of rice
in Japan. But the Japanese government had feared that
this would lead to a loss of self-sufficiency in rice, and
an end to family rice farming. In the 19905, other gov-
ernments put pressure on Japan to purchase a minimum
quantity of foreign rice annually. According to Japanese
government and industry sources, and to reports of the
LLS. Trade Representative, the government now pur-
chases about three-quarters of 2 million tons of foreign
rice each year. Most of it is unneeded, warchoused, and
sold for food processing, animal feed, or re-exported as
foreign aid to poorer countries (leaving the government
with regular annual surpluses). Only a tiny portion of
American rice is consumed at the Japanese dining table.
In addition, private farmers have stockpiled millions of
toms more of surplus rice. As prices fall, the government
then is forced to artificially maintain them, through
impaort barriers, cash subsidies to farmers, market con-
trols, and a system of incentives and disincentives for
rice farmers. In all, it is a "perfect storm™ of market dis-
ruption from excessive government intervention.
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The WTO Agreement on Agriculture

The 1994 Uruguay Round called for many significant
changes in government control of agricultoral trade.
The WTO Agreement on Agriculture began the process
of removing government intervention in the farming
sector and ending government programs that distort
normal market conditions. The agreement has three
main objectives:

1. Cutting domestic subsidies and other direct pay-
ments to farmers. Domestic subsidies distort mar-
kets by causing overproduction and suppressing
prices while protecting the incomes of farmers. The
agreement prohibits domestic subsidies, except for
research, disease control, environmental protection,
and rural development. It also permits cash pay-
ments to farmers during emergencies.

2. Cutting programs that subsidize exports of farm
products. Agricultoral export subsidies are
payments or other benefits given to farmers that
directly encourage, or are conditional upon, the
export of food or agricultural products. Govern-
ment subsidized food exports that are part of a
foreign aid program to needy countries are not con-
sidered illegal subsidies under the agreement.

3. Assuring greater market access for imported farm
products by converting quotas and other nontariff
barriers into tarifis,

SANITARY AND
PHYTOSANITARY MEASURES:
FOOD, ANIMAL, AND PLANT
SAFETY

Trade in agricultural goods has been impeded because
some countries use food safety as an excuse for blocking
agriculture imports. No one doubts the right of a gov-
ernment to take extraordinary measures to protect its
citizens from contagious disease or to protect food or
agricultural products from infestation. If a blight, fun-
gus, or insect were found in orange groves in Mexico, no
one would argue against the right of the United 5States
to keep out Mexican oranges to protect the US. crop. A
sanitary and phytosanitary measure is a government
rule or regulation that protects or enhances food, ani-
mal, or plant safety or quality, including preventing the
spread of pathogens and disease. The WTO Agreement
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on the Application of Sanitary and Phytosanitary Mea-
sures (the SPS Agreement) is specifically designed to
allow governments to protect human, animal, and
plant life from infestations, contaminants, pesticides,
toxins, harmful chemicals, or disease-carrying organ-
isms. However, governments may not use restrictions as
excuses to keep out foreign goods.

The 5P5 Agreement opens markets for agricultural
exports by requiring that the protective measures taken
by nations (1) may not be more trade-restrictive than
required and may be applied only to the extent neces-
sary for the protection of human, animal, or plant life;
(2) may not be a disguised restriction on trade; (3) must
be based on a risk assessment made according to sci-
entific principles and scientific evidence; (4) may not
unjustifiably discriminate between countries where sim-
ilar threats prevail; and (5) must ensure that inspections
of imported products are fair and reasonable and are
completed without delay. Consider an example: A coun-
try that sets an unreasonably short shelf-life for dairy
products may actually be discriminating against foreign-
produced dairy products whose shelf-life expires during
the time it takes for shipment. Under the SP5 Agreement,
the shelf-life restriction cannot stand unless based on
scientific evidence. A novel example 15 the strict Japanese
law prohibiting thoroughbred racehorses from entering
Japan. This prohibition might violate the agreement if
the restriction is unnecessary, discriminatory toward the
United States, or not based on scientific evidence. Citing
the 5PS Agreement, the US. Department of Agriculture
in 1995 repealed an 81-year-old prohibition against the
import of Mexican avocados.

Developing countries have particular difficalties meet-
ing 5P5 standards. They often do not have the scientific or
technical resources or know-how to interpret existing sci-
entific evidence, to set evidence-based standards, and to
develop testing programs. Examples come from all areas
of biological science—testing and diagnosing infectious
veterinary disease, setting limits on pesticide residues in
the environment, or evaluating and setting limits on anti-
biotic use in animal feed. They will require technical help
from developed countries, corporate research, universi-
ties, and international organizations.

Codex Alimentarius

Whenever possible, countries must rely on interna-
tionally accepted standards or recommendations for
the protection of their plants, animals, and food-
stuffs. The most notable are found in the Codex
Alimentarius. This “food code™ for the protection of
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the world’s food supply developed slowly over most
of the last century. Today, the Codex Alimentarius
Commission develops these important standards on
the basis of worldwide scientific studies and dissem-
inates them to government agencies and lawmak-
ers. The commission 15 based in Rome and is made

up of countries that belong to the UN World Health
Organization and the UN Food and Agricultural

Organization. If a country’s national standards are
based on the Codex Alimentarius, they are deemed to
be in compliance with the SP5 Agreement.

In the following 1997 WTO panel decision, WTO
Report on EC Measures Concerning Meat ¢ Meat Prod-
ucts (Hormones), the panel held that the European ban
on the sale of beef containing residues of growth hor-
muones violated the SPS Agreement.

European Communities —Measures Conceming

BACKGROUND AND FACTS

Throughowt the 1970s, European consumers became
more concerned owver the use of hormones to speed
the growth of livestock. Their fears were in part based
on the fact that some people had been injured by the
illegal use of certain banned hormones. Some con-
sumas organizations boycotted meats. By 15986, the EC
had kamned the sale of beef from cattle given growth
hormones. The EC maintained that such measures
weare necessany to protect public health (primarily
from hormaone-related illnesses snd cencer) and nec-
essary to restore confidence in the meat industry. The
United States began contesting the hormane ban in
1487 at GATT. In January 1989, the United States intra-
duced rataliatory measures in the form of 100 parcant
ad valorem duties on a list of products imported from
the European Communities. The United States, together
wiith Australia, Canada, New Zealand, and Monway,
meintained that the ban was unlawful under the 1984
Agresment on the Application of Sanftary and Phy-
tosanitary Measures |SPS Agreement) and brought this
complaint. The United States argued that the ban was
not kased on an assessment of risk, not besed on sci-
entific principles, more trade-restrictive than necessary,
and a disguised restriction on trade. [Tlhe European
Communities requested the establishment of a panel to
examine this matter, and the United States terminated
ita retaliatory action entirely. Prior to the ban, LS. firms
had exported hundreds of millions of dollars of goods
annually to Europe. After the ban, expons plummeted
to nearly 2ere. The European Communities argued that
its measures offered equal opportunities of access to
the EC market for all third-country animals and meat
fromn animaks to which no hormones had been adminis-
tered for growth promotion purposes.

REPORT OF THE PANEL

Article 3.1 reguires Membera to base thelr sanitary
measuras on internstional standards, guidelines or rec-
ommendations [where they exist]. We note, therefore,
that even if international standards may not, in their
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Meat and Meat Products (Hormones)

N

owwn right, be binding on Members, Article 3.1 requires
Members to base their sanitary measures on these
stamdards . . . We shall therefore, as a first step, examing
whether there are international standards, guidelines or
recommendations with respect to the EC measures in
dispute and, if so0, whether the EC measures are based
on these standards, guidelines or recommendations in
secordance with Article 3.1[of the SPS Agreemeani]:

To harmaonize sanitary and phylosanilary measunes
an 8% wids a basis as pogssible, Members shall base
iheir sanitary and phytosanitary measwres on inter
national standards, guidelines or recommendations,
wehere they exisl, except as otferwvize provided for in
this Agresment . . .

For food safety . . . the SP5 Agreement defines
“Iinternational standards, guidelines or recommen-
dations® as “the standards, guidelines and recom-
mendations establizhed by the Codex Allmentarius
Commission relating to food additives, veterinary drug
and pesticide residues, contaminants, methods of anal-
yais and sampling, and codes and guidelines of lygienic
practice” We note that [there are] five Codex standards
- . . relating to veterinary drug residues _ . . with respect
to five of the six hormones in dispute when these hor-
mones are used for growth promotion purposes . . We
find, therefore, that international standerds exist with
respect to the EC measures in dispute. * * ¢

The amount of residues of these hormones
adminiatered for growth promotion purposes allowead
by these Codex standards is . . . higher than zero (&
maximum level of such residues hes not ewven been
prescribed). The EC measures in dispute, on the other
hand, do not allow the pressnce of any residues of
thesa three hormones administerad for growth pro-
motion purposes. The level of protection reflected in
the EC messures iz, therefore, significantly different
from the level of protection reflected in the Codex
standards. The EC measuras in dispute are . . . there-
fore, not based on existing international standards as
specified in Aricle 3.1. = @
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|For those sanitary measures for which no interna-
tional standards exist] . . . 8 Member needs to ensure
that its sanitary measures are based on &n assessment
of risks. The obligaticn to base & sanitary measure on
& risk assessment may be viewed as a specific appli-
cation of the kasic obligations contained in Article 2.2
of the SP5 Agreement which provides that “Members
shall ensure that any sanitary . . . measure is applied
anly to the extent necessary to protect human, animal
or plant life or health, iz based an scientific principles
and s mat maintained without sufficlent scientific swi-
denes . . . " [emphasis added). Articles 5.1 1o 5.3 sum up
factors & Mermber nesds to take into account In making
this assessment of risks . _ . [Aln asasssment of risks
b=, at least for risks to human life or health, & scientific
examination of data and fectual studies; it is not a pol-
oy exercise involving social value judgments made by
political bodies. ® * ®

We recall that under the SP5 Agreement a risk
assesament should, for the purposes of this dispute,
identify the adverse effects on human health arising
from the presence of the specific hormones at issue
when used as growth promoters in meat or mest prod-
ucis and, if any such adverse effects exist, evaluate the
potential ar probability of occurrencs of these effects.
We further recall that & risk ssseasment should be &
seiantific examination of dats and studies and that the
5P5 Agreement sets out factors which need to be taken
into sccount in a risk assessment.

[The panel conducted a review of the scientific
studies.] All of the scientific studies outlined above
came to the conclusion that the use of the hormones
&t isgsue for growth promotion purposes i3 safe; most of
these studies adding that this conclusion assumes that
good practice is followed. We note that this conclusion
has also been confirmed by the scientific experts advis-
img the Panel. Accordingly, the Evropean Commmunities
h&s not established the existence of any identifiable risk
against which the EC measures &t iszue . . . can protect
humamn life or heakth.

OTHERWTO “TRADE-
RELATED” AGREEMENTS

Two other agreements that will have an effect on world
trade are the WTO Agreement on Trade-Related Invest-
ment Measures and the WTO Agreement on Trade-
Related Aspects of Intellectual Property Rights. While we
only mention them briefly here, we discuss these issues
more fully in Part 4 of this book.

Trade-Related Investment Measures

There is no question today that trade and foreign direct
investment are interrelated. To be competitive in a global
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Declsion. The EC's ban on the sale of beef containing
residues of growth hormones was found to violate the
Agreament on the Application of Sanitary and Phy-
fosanitary Measures. Where an existing internationally
accepted stendard permits besf to contain a residue of
a certain growth hormone, an EC regulation permitting
zero residue is in violstion of the agreement. Where no
internationally accepted standard exists on the residus
of a certain hormane, the EC ban on that hormone is
not permitted becawss it is not based on a risk agssss-
mant mada using scientifically accepted principles.

Comment. The panel's decision was upheld by the
WTOD Appellate Body and sccepted by the WTO Dispute
Settlemeant Body. The United Stetes and Canads were
authorized to impose retaliatory tariffa on ELU imporis.
The United States imposed 100 percent duties on a
range of Eurcpean products valued at 5116 million per
year [Canada at CONS11.3 million). An agreement was
finally resched in which the EU would allow increased
duty free imports of LS. beef produced without hor
mones in return for the United States eliminating the
retaliatory tariffs over a period of sevearal years.

Case Questions

1. Wihat was the role of the panel in settling this dis-
pute under the SPS Agreemeni? Did it make s
own determination and draw its own scientific
conclusions about the effect of besf hormones on

human health, or did it give total deference to the
conclusions of the EU scientists?

2. What factors were taken into account to deter-
miine whether a sanitary measure violates the
SPS Agresmeant?

3 It iz an interesting irony in this case that today
many scientists, environmentalists, and con-
sumer groups in the United States are call-
ing for a similar domestic ban on beef growth
hormones. How do you feel about the use of
hormones in beef cattle?

market, firms must do more than just produce in one
country and sell in another. They must be able to sup-
ply services or conduct procurement, manufacturing,
assembly, and distribution operations on a global scale.
This requires the freedom to build foreign factories,
open new foreign subsidiaries, or merge with foreign
firms. The link between investment and trade becomes
even more obvious when looking at the volume of trade
between related companies. According to UNCTAD,
trade between foreign affiliated companies or between
subsidiaries and their parent companies—accounts for
over one-third of world trade, Government controls that
hamper the freedom of firms to acquire or merge with

foreign firms or to make critical investment decisions
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will have an adverse eftect on trade in goods and ser-
vices, especially between these multinational affiliates.

The 1994 Urnguay Round agreements resulted in the
WTO Agreement on Trade-Related Investment Measures
(commonly called TRIMS). A trade-related investment
measure is a national rule or regulation on foreign invest-
ment that has a direct or indirect effect on trade in goods.
The agreement does not set broad rules for local invest-
ing, such as rules affecting domestic stock exchanges.
It does attempt to reduce restrictions on foreign invest-
ment that might restrict cross-border trade in goods
and services. It also eliminates discrimination against
foreign firms and their goods and services to the extent
that those restrictions distort or restrict trade. For exam-
ple, TRIMS prohibits trade balancing requirements—
laws that condition a company’s right to import for-
eign goods on the basis of the volume of goods that
company exports. TRIMS also prohibits local content
requirements—regulations dictating that a foreign
company or other producer must use a certain mini-
mum percentage of locally made parts or components
in the manufacture of a product. For instance, Argen-
tina may not say to a U5, multinational corporation,
"We will fimance the construction of a new automobile
factory for you, but only if you guarantee us that 25 per-
cent of the component parts used in assembling cars
are made in this country,” or "You may only import for-
eign raw materials on the condition that you export an
equal volume of finished goods from our country.”
These requirements would violate the prohibition of
quantitative restrictions of GATT Artide XI. Also prohib-
ited are laws that condition the receipt of foreign exchange
on the company's foreign exchange revenues. Thus,
Argentina may not demand, "Our central bank will only
permit you to transfer UL5. dollars out of the country if
you have brought into the country an equivalent amount
this year in dollars, yen, or other hard currency”

Trade-Related Aspects of Intellectual
Property Rights

Because intellectual property rights {(IPRs) are not
“goods,” they did not fall within the bounds of the 1947
GATT agreement. However, [PEs are often attached
to goods and wsed to sell them. Thus, if IPRs are not
protected from unauthorized use, then trade in goods
and services will suffer. For this reason, the Uruguay
Round negotiations focused on [PRs and resulted in the
WTO Agreement on Trade-Related Aspects of Intellectual
Property Rights, or TRIPS. Trade-related aspects of

intellectual property rights refers to government rules
or regulations on IPRs that have a direct or indirect
effect on trade in goods.

TRIPS sets new, comprehensive standards for the
protection of IPRs in all member countries of the WTOL It
requires every WTO country to abide by the most import-
ant international intellectual property conventions and
then calls on countries to grant even greater protection
to inventors, authors, and trademark owners. The agree-
ment requires that all domestic and foreign IPR owners,
regardless of their citizenship, be treated the same under
a country’s [IPR laws. It prohibits countries from impos-
ing requirements on foreign firms in exchange for being
granted trademarks, patents, or copyrights. For instance,
a WTO country may not condition the award of a pat-
ent on the inventor’s promise to manufacture the item in
that country. Countries must publish all laws, regulations,
and administrative rulings that pertain to the availability,
application, protection, or enforcement of IPRs. Enforce-
ment efforts will be strengthened worldwide to reduce
the billions of dollars’ worth of losses every year due 1o
counterfeit and pirated goods (e.g.. fake Rolex watches or
unauthorized copies of Microsoft software). WTO mem-
ber countries will bring their I[PR laws into compliance
with TRIPS, as the United 5tates has already done. For
example, in 1995 the United States increased the patent
period from 17 to 20 years to comply with TRIPS® lon-
ger period. The TRIPS Council of the WTO monitors
compliance with TRIPS. TRIPS disputes are settled by the
WTO Dispute Settlement Body.

TRADE ENFORCEMENT
AND RETALIATION

What can the United States government do if a foreign
country denies fair market access to U5, goods and
services, discriminates against U5, products, or vio-
lates its trade agreements? As we've seen, a president
may try negotiations or may seck dispute settlement
through the WTO (or through another trade agree-
ment such as NAFTA). However, the president and the
executive departments also have statutory authority to
take direct trade enforcement action against offending
countries, including the power of trade retaliation. One
of the most important legal weapons in the US. arsenal
against foreign trade barriers and unfair trade practices
is commonly known to businesspeople and lawyers
alike as "Section 301”7
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LS. Section 301

Section 301 of the Trade Act of 1974, as amended (19
LU5.C. 2411), is the primary statute that permits the United
States Trade Representative (USTR), on direction of the
president, to take retaliatory trade action against other
countries whose acts or trade policies toward the United
States {or its companies or products) are unreasonable or
discriminatory, or in violation of a trade agreement.

Basic Section 301. This statute sets two different
standards for when the U.S. government may retaliate
against foreign trade barriers. The first defines when
retaliatory action by the USTR is mandatory, and the
second defines when it is discretionary.

The USTR is required to take action against a foreign
country that is found to have violated its trade agree-
ment with the United States (such as raising tariffs above
its bound commitment or denial of MFN status) or
whose policies or actions are unjustifiable and burdens
or restricts US. commerce. Thus, if another country
unreasonably restricts access of US. goods or services
to their markets in violation of a trade agreement, they
could face punitive ULS. tariffs or risk losing access to
the ULS. market. A foreign government’s policy or action
could be considered unjustifiable if it is in violation of
a broad range of international legal rights of the United
States. Mandatory retaliation is not required if a WTO
panel has upheld the foreign government action—such
as having authorized the foreign country to raise tariffs
on LLS. goods, if the USTR believes that a negotiated
solution is imminent, or, in extraordinary cases, if the
USTR believes that the adverse effects of retaliation on
the LS. economy would exceed the benefits.

The statute also gives broad discretionary power to
the president, to retaliate against any foreign country
whose acts or policies are found to be unreasonable or
discriminatory and burdens or restricts LS. commerce. A
foreign country acts unreasonably if its policies toward
LS. firms are unfair or inequitable, even if they are not
in violation of any international agreement. The statute
could be interpreted and used according to the presi-
dent’s views on trade and what acts or policies of a for-
eign country might be deemed to be unreasonable or
discriminatory. For example, a president could use this
statute against a country who fails to stop its companies
from hacking American computer networks or stealing
the trade secrets of UL5. firms. By having this statutory
anthority, the president’s negotiating leverage with for-
eign countries is enhanced.
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Petitions for Section 301. A Section 301 action can be
initiated by petition of any interested party or firm, or
by the USTR. The USTR must conduct a formal inves-
tigation into the foreign trade practices and immediately
begin negotiations for a solution. The USTR must request
consultations and dispute settlement at the WTO if there
is an alleged violation of a WTO agreement. Once a peti-
tion is filed, the USTR must follow the statutory time
limits required for the investigation and negotiations.
Trade sanctions are for the purpose of ending an ille-
gal foreign practice, not to compensate the petitioning
US. firm. No benefits accrue directly to the petitioning
firm other than those that affect all US. companies or
industries in a similar position. The president has the
authority to place additional tariffs on imports from the
offending nation in an amount equal in value to the bur-
den placed on US. firms. The products affected are said
to be placed on the USTRS “retaliation list™ or “hit list”
The tariffs may be imposed on a wide range of products
imported from the offending country, not just those
affected by the foreign country’s actions. For example,
if a foreign country puts quotas on US. food products,
the United States can retaliate against imports from that
country of any type, such as electronic parts. When the
United States threatened trade sanctions against Japan
for unfairly keeping out US. auto parts, the USTR pro-
posed 100 percent import duties on imports of Jap-
anese luxury automobiles. When China refused to
protect ULS. copyrights, the United 5States threatened
to impose over $1 billion a year in trade sanctions on
all Chinese imports. When the EU refused to comply
with a WTO panel decision and lift its ban on US. beef
containing growth hormones in 1999, the United States
imposed 100 percent duties on 5117 million in Euro-
pean imports. Tariffs of this magnitude are calculated to
temporarily raise prices on imported goods and to dis-
courage their purchase, until such time as foreign trade
barriers are lifted and the trade dispute is resobved.

Unilateralism, U.S. Trade Enforcement,
and the WTO

The manner in which the United States, or any coun-
try, takes retaliatory action in a trade war has long
been a subject of argument. Some commentators and
politicians have argued for vnilateralism: the pol-
icy that a nation should retaliate unilaterally against
another country that discriminates against its products
or firms rather than relying on an established interna-
tional or multilateral framework for resolving trade
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disputes. Those who favor unilateralism usually do so
becaunse they believe it furthers a nation’s self-interest.
Those opposed to unilateralism believe that a nation’s
self-interest is best furthered by gaining support from
other nations. Unilateralism is in direct conflict with
the principles of the WTO system. After the creation of
the WTO in 1995, the United States, like other member
countries, became obligated to seck consultations at the
WTO and approval from the WTO Dispute Settlement

Body before imposing retaliatory measures. During

United States —Sections 301-31

President Obama’s two terms, his administration
brought 23 complaints against foreign countries at the
WTO and no unilateral Section 301 actions were taken.

In the 1990s, the EU argued that Section 301 violated
WTO dispute settlement procedures. In the following
case, WTO Report on United States— Sections 301=310
of the Trade Act of 1974 (1999), a dispute settlement
pancl held that Section 301 does not violate U5, obli-
gations under GATT if it is applied in accordance with
WTO dispute settlement provisions.

0 of the Trade Act of 1974

BACKGROUND AND FACTS

The European Communities requestad a WTO panel to
decide whether LU.5. Sections 301-310 [the Act] violsted
GATT dispute seftlerment procedures. The Act permits the
USTR to investigate posaible violations of GATT or other
international trade agreements, to negotiate a settlement
of the dispute, and to request a WTO dispute settlement
panel if necessary. The Act slao parmits the USTR to
imposee retaliatory tariffs or other trade sanctions either
unilaterally or if suthorized by the WTD Dispute Settle-
ment Body The EC argued that the Act violated WTO rules.

REPORT OF THE PANEL

The Europesn Communities argues that [WTO rules]
prohibit unilateralism in the . . . dispute settlement pro-
cedures. Members must await the adoption of & panel
or Appellate Body report by the Dispute Settlement
Body, or the rendering of an arbitration decision . . .
before determining whether rights or banefits accruing
to them wunder a'WTO agreement are being denied. ® * #

The European Communities . _ . took the posithon in
the Uruguay Round that a strengthensd dispute settla-
ment system must include an explicit ban on amy gov-
ernment taking unilateral sction to redress what that
govermment judges to be the trade wrongs of others.

The United States argues that nothing in Sections
301-310 requires the LS. government ©o act in viola-
tion of its WTO obligations. To the contrary, the Act
requires the USTR to undertake WTO dispute settle-
ment proceedings whan s WTO agreement is involved,
agnd provides that the USTR will rely on the results of
those proceedings when determining whether U.S.
agreement rights heve been denied. Likewize, [the Act]
explicitly indicates that the USTR need not take action
when the DSB hes adopted & report finding no denial of
LS. WTO rights.

Under weall-established GATT and WTO jurispru-
dence and practice which the European Cormmunities
appears to accept, a law may be found Inconsistent
with a Member's WTO cbligationa only if it precludes a
Member from scting consistently with those obligations.
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The European Communities must therefore demon-
strate that Sections 30-310 do not permit the United
States government to take action consistant with LS.
WTD obligations—that this legislation in fact mandates
WTO-inconsistent action. The Europesn Communities has
failad to mest this burden. lis analysis of the languags of
Sections 301-310 ignores pertinent statutory languags
and relies on constructions not permitted undar LS. L.
Eactions 301-310 of the Trade Ast of 1974 are fully consis-
tent with LS. WTO right=s and obligations. == ®

i a law does not make it compulsory for suthori-
ties to act 80 as to violate their infernationsl obligations,
that law may not be said to command such action. This
can be illustrated through a simple example. A law
which provides, “tha Trade Representative shall take &
wialk in the park on Tuesdays, unless she chooses not
to" does not oblige the USTR to walk In the park on
Tuesdays. She has complete discretion not to teke &
wialk in the park on Tuesdays; the lew in no way obliges
or commands her to do so. This remains true despite
the use of the word “shall® in that law.

Decslon. Sections 301-310 of the LS. Trade Act of
1824 were found to be valid under the GATT 1984 agree-
ments. The panel clarified that the United States may
impose retaliatory trede sanctions against other WTO
meambers only whers the United States strictly followed
WTO dispute settlement rules and when authorized by
the Dispute Settlemeant Body.

Comment. Upon entering the WTO, the United States
had filad a binding *Statement of Administrative
Action,” in which it committed to abide by all WTD dis-
pute settlement procedures and to not act unilatarally.
That was noted by the panel in its report and wes a fac-
tor in the panel’s decision.

Case Questions

1. What does the panel mean by “unilateralism™?
2. If a trede dispute arizes, what is the propar proce-
dure under WTO nules for settling that dispute?
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disputes. Those who favor unilateralism usually do so
becaunse they believe it furthers a nation’s self-interest.
Those opposed to unilateralism believe that a nation’s
self-interest is best furthered by gaining support from
other nations. Unilateralism is in direct conflict with
the principles of the WTO system. After the creation of
the WTO in 1995, the United States, like other member
countries, became obligated to seck consultations at the
WTO and approval from the WTO Dispute Settlement

Body before imposing retaliatory measures. During

United States —Sections 301-31

President Obama’s two terms, his administration
brought 23 complaints against foreign countries at the
WTO and no unilateral Section 301 actions were taken.

In the 1990s, the EU argued that Section 301 violated
WTO dispute settlement procedures. In the following
case, WTO Report on United States— Sections 301=310
of the Trade Act of 1974 (1999), a dispute settlement
pancl held that Section 301 does not violate U5, obli-
gations under GATT if it is applied in accordance with
WTO dispute settlement provisions.

0 of the Trade Act of 1974

BACKGROUND AND FACTS

The European Communities requestad a WTO panel to
decide whether LU.5. Sections 301-310 [the Act] violsted
GATT dispute seftlerment procedures. The Act permits the
USTR to investigate posaible violations of GATT or other
international trade agreements, to negotiate a settlement
of the dispute, and to request a WTO dispute settlement
panel if necessary. The Act slao parmits the USTR to
imposee retaliatory tariffs or other trade sanctions either
unilaterally or if suthorized by the WTD Dispute Settle-
ment Body The EC argued that the Act violated WTO rules.

REPORT OF THE PANEL

The Europesn Communities argues that [WTO rules]
prohibit unilateralism in the . . . dispute settlement pro-
cedures. Members must await the adoption of & panel
or Appellate Body report by the Dispute Settlement
Body, or the rendering of an arbitration decision . . .
before determining whether rights or banefits accruing
to them wunder a'WTO agreement are being denied. ® * #

The European Communities . _ . took the posithon in
the Uruguay Round that a strengthensd dispute settla-
ment system must include an explicit ban on amy gov-
ernment taking unilateral sction to redress what that
govermment judges to be the trade wrongs of others.

The United States argues that nothing in Sections
301-310 requires the LS. government ©o act in viola-
tion of its WTO obligations. To the contrary, the Act
requires the USTR to undertake WTO dispute settle-
ment proceedings whan s WTO agreement is involved,
agnd provides that the USTR will rely on the results of
those proceedings when determining whether U.S.
agreement rights heve been denied. Likewize, [the Act]
explicitly indicates that the USTR need not take action
when the DSB hes adopted & report finding no denial of
LS. WTO rights.

Under weall-established GATT and WTO jurispru-
dence and practice which the European Cormmunities
appears to accept, a law may be found Inconsistent
with a Member's WTO cbligationa only if it precludes a
Member from scting consistently with those obligations.

Cogmmipl IS Cangads Lesmdang. S0 Rghs Rosarydn Way ned e

The European Communities must therefore demon-
strate that Sections 30-310 do not permit the United
States government to take action consistant with LS.
WTD obligations—that this legislation in fact mandates
WTO-inconsistent action. The Europesn Communities has
failad to mest this burden. lis analysis of the languags of
Sections 301-310 ignores pertinent statutory languags
and relies on constructions not permitted undar LS. L.
Eactions 301-310 of the Trade Ast of 1974 are fully consis-
tent with LS. WTO right=s and obligations. == ®

i a law does not make it compulsory for suthori-
ties to act 80 as to violate their infernationsl obligations,
that law may not be said to command such action. This
can be illustrated through a simple example. A law
which provides, “tha Trade Representative shall take &
wialk in the park on Tuesdays, unless she chooses not
to" does not oblige the USTR to walk In the park on
Tuesdays. She has complete discretion not to teke &
wialk in the park on Tuesdays; the lew in no way obliges
or commands her to do so. This remains true despite
the use of the word “shall® in that law.

Decslon. Sections 301-310 of the LS. Trade Act of
1824 were found to be valid under the GATT 1984 agree-
ments. The panel clarified that the United States may
impose retaliatory trede sanctions against other WTO
meambers only whers the United States strictly followed
WTO dispute settlement rules and when authorized by
the Dispute Settlemeant Body.

Comment. Upon entering the WTO, the United States
had filad a binding *Statement of Administrative
Action,” in which it committed to abide by all WTD dis-
pute settlement procedures and to not act unilatarally.
That was noted by the panel in its report and wes a fac-
tor in the panel’s decision.

Case Questions

1. What does the panel mean by “unilateralism™?
2. If a trede dispute arizes, what is the propar proce-
dure under WTO nules for settling that dispute?
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U.S. “Special 301" and Intellectual
Property Rights

The United States uses so-called Specral 301 to assure
that American-owned intellectual property rights
{IPRs) are adequately protected in foreign coun-
tries. Each year, the USTR must identify and report
on those priority foreign countries that continue to
deny adequate protection to American [PRs. (Cov-

erage was extended to include foreign protection of
trade secrets of ULS. firms in the US. Trade Facilita-
tion and Enforcement Act of 2015.) A country is not
placed on the list if it is making substantial progress
in protecting IPRs or engaged in good faith negoti-
ations, bilaterally or through the WTO. There were
no priority foreign countries in the USTR's 2016
Special 301 Report. To help in administering the
statute, the USTR has created a watch list and pri-
ority watch list. This helps to focus U5, IPR nego-
tiations and helps US companies identify countries
where their IPRs might be in jeopardy. The follow-
ing countries were placed on the priority watch list
in the 2016 report: Algeria, Argentina, Chile, China,
India, Indonesia, Kuwait, Russia, Thailand, Ukraine,
and Venezuela. Twenty-three countries were on the
watch list. The USTR holds public hearings and solic-
its written comments on which it bases its decisions.
Private companies, nongovernmental organizations,
and even foreign governments are regularly part of
the decision-making process. It should be noted that
the USTR's efforts and reports, which are required by
Congress, are not without criticism from foreign gov-
ernments and some industries who view it as “strong

arming and politically motivated.
U.S. Section 338

This section of the Tariff Act of 1930 should be men-
tioned, although its legal status under today’s WTO
agreements is doubtful. When it was passed, the stat-
ute gave broad and somewhat vague authority to the
president to impose additional punitive import duties
of up to 50 percent of the value of an import on prod-
ucts arriving from any country that the president
believes has “disadvantaged” or discriminated “against
the commerce of the United States.” It also allowed the
president to bar import of products from that foreign
country. The statute could be called "dormant” because
it has long been unused. It became legally questionable
and unnecessary as the United States and other coun-
tries set their bound tariff rates on products by agree-
ment and virtually eliminated the use of quotas. Many

Chapter 10: Laws Governing Access to Foreign Markets 279

international trade lawyers believe that the president’s
use of the statute would today violate WTO rules unless
the tariff increase was in relation to the harm actually
done to US. exports,

CONCLUSION

The "market access” provisions of WTO law resulted
from years of negotiations and consensus agreement
by nations determined to move from economic protec-
tionism to freer and fairer trade. In the United States,
as elsewhere, these efforts have been widely promoted
and supported by exporting firms—from “high tech”
industries to agricultural exporters, and by multina-
tional companies. As ULS. firms became more depen-
dent on export sales, they also became more vulnerable
to foreign trade barriers that denied them access to
export markets. For this reason, almost all Americans
have agreed that trade should be “fair]” and that barriers
to the sale of UL5. goods and services abroad should be
removed. Readers, who hear calls for “fair” trade, should
remember that what you studied in this chapter is all
about fair trade—leveling the playing field as goods and
services move across national borders. This has been
supported by most economists and government lead-
ers going back to the Great Depression of the 1930s. On
the other hand, protectionist ideas are understandably
appealing to those whose jobs are displaced in the pro-
cess of globalization. There has always been protection-
ist talk from lawmakers representing organized labor
and states with older, traditional manufacturing indus-
tries. And there have always been some news commen-
tators, “think tanks,” and economists who will support
these views. But during the 2016 election and in the
carliest days of his administration, President Trump
embraced new-found populist protectionist ideas. He
called for "America First, withdrew the United States
trom the Trans-Pacific Partnership free trade agreement,
promised to renegotiate the North American Free Trade
Agreement, and showed support for the UK "Brexit”
vote withdrawing from the European Union. No one
can predict how any president will use the statutory
trade enforcement powers discussed in this chapter, or
how U.5. trade policies will actually change. But there
is no doubt that foreign governments will respond by
doing what they perceive to be in their best interests. 5o
too will American manufacturing, agricultural, and ser-
vice firms do what is in their interests. We can only wait
and see who will be the "winners or losers™ in the global
economy of the future.
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1. The Urnguay Round trade negotiations resulted

in many important trade agreements designed to
remove trade barriers and improve access to foreign
markets, including agreements on technical bar-
riers, import licensing, government procurement,
trade in services, agriculture, and textiles.

2. The WTO Agreement on Technical Barriers to Trade

does not set standards of its own for product per-
formance, design, safety, or efficiency, but it guides
nations in the application of their own regulations and
standards through legal principles of nondiscrimina-
tion, transparency, and MFN trade. The agreement
applies broadly to regulations imposed to protect the
public health, safety, and welfare, induding consumer
and environmental protection. Health and safety regu-
lations may not be used unless they are “trade neutral”
and restrict trade no more than necessary, according
to the principle of least restrictive trade.

- Governments are some of the largest consumers of

goods and services in the world. The WTO Agreement
on Government Procurement requires that countries
“free up” their procurement policies and practices by
giving foreign firms equal access to bidding on gov-
ernment contracts and by providing transparent and
casily obtained rules for submitting bids.

. About 20 percent of world trade is in services. The

General Agreement on Trade in Services (1995)
applies basic GATT principles to service industries
for the first time since 1947. This agreement has
already opened access to foreign markets in con-
struction, engineering, health care, banking, insur-
ance, securities, transportation, and the professions.

. Trade in agriculture has been distorted by billions

of dollars’ worth of government subsidies granted
to farming interests worldwide that artificially lower
the cost of agricultural exports. In turn, importing

nations artificially raise the price of agricultural
imports with trade restrictions and tariffs. Attempts
to limit government support and manipulation of
agriculture have been met by attacks from politi-
cally powerful farm groups, particularly in France
and other Enropean countries.

6. Under the WTO Agreement on Sanitary and Phy-

tosanifary Measures, countries cannot impose restric-
tions to protect animal and plant life from pests or
contagious discases unless those restrictions are
applied fairly and equally to goods from all countries
that present a risk of infection. Restrictions must be
supported by scientific evidence and be as unrestric-
tive of trade as possible. These issues are critical to all
humankind, as we face potential scourges like “mad
cow” disease and hoof-and-mouth disease.

. The U5, Trade Act of 1974 (notably Section 301)

provides the USTR, under the direction of the pres-
ident, with the tools needed to retaliate against for-
eign government trade barricrs that breach trade
agreements with the United States or that deny fair
and equal access of U5, goods and services to for-
cign markets. The United States has been commit-
ted to only using Section 301 retaliation after it has
unsuccessfully resorted to negotiations or to the dis-
pute settlement process at the WTO.

8. Commonly called "Special 3017 requires the USTR,

under direction of the president, to investigate for-
eign threats to U5, intellectual property rights,
including to trade secrets, and to identify priority
foreign countries for retaliation, or to place coun-
tries on either the priority watch list or watch list.
U5, films, book publishing, music, patents, and
other scientific and artistic innovations are depen-

dent on these protections worldwide.

market access agreements 159 prior approval 262 performance standard 264

least restrictive trade 259 prior certification 262 Japan Industrial Standards or ]IS
technical regulations 262 transparency 263 Mark 264

product standards 262 CE Mark or Conformmité Esropéene 264 China Compulsory Certification or
technical barriers to trade 262 design standard 264 CCCMark 265
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conformity assessments 265 domestic subsidies 273 local content requirements 276
government procurement 269 agricultural export subsidies 273 trade-related aspects of intellectual
@ special drawing rights 269 sanitary and phytosanitary property rights 278
procurement offsets 270 measures 273 unilateralism (in trade
trade in services 270 Codex Alimentarius 273 relations) 277
IE consumption abroad 270 trade-related investment priority foreign country 279
commercial presence 270 measure 276 watch list 279
presence of natural persons 271 trade balancing requirements 276 priority watch list 279

I. There has long been debate over whether countries gave sufficient latitude to countries to fight the disease?

should take unilateral action to redress foreign trade bar-
riers or seek to resolve the issue through negotiations.

What do you see as the advantages or disadvantages of the
LS. pursuing trade remedies through the WTO system as

opposed to initiating unilateral administrative investiga-
tions and sanctions?

. British Columbia, Canada, requires grocery stores to

sell imported wine only within a “store within a store”
although it allows domestic BC wine to be sold on regu-
lar store shelves. The rule is contained in policy directives
of the BC Liquor Control and Licensing Act. In 2017, the
United States sought consultations at the WTO claiming
a wiolation of WTO agreements. What provisions of the
WTO agreement do you think may or may have not been
violated? Should the type of product involved be consid-
ered in a decision? See, Canada—Measures Governing the
Sale of Wine in Grocery Stores, Request for Consultations,
WT/DS520/1 (23 January 2017).

. Im 2001, an outbreak of hoof-and-mouth disease threat-

ened the meat supply of Enrope. This virus is spread
through the air or by contact. To control its spread, mil-
lions of cattle, sheep, and pigs were slanghtered and
burned; export and transportation of British livestock,
meat, and dairy products were halted; and many areas of
Great Britain were placed off limits to travelers. Certain
areas of the country were quarantined, with “Keep Out”™
notices posted on the roads. Officials sprayed chemicals
to kill the virus on the soles of shoes and automobile tires.
The virus quickly spread to continental Europe, and even
the United States banned the import of meat from Europe.
Explain the application of the WTO Agreement on San-
itary and Phytosanitary Measures to this issue. Does the
agreement tell countries specifically what actions to take?
What action does the agreement permit nations to take to
fight a disease like this? Do you think that the agreement

For additional information, see the website for the World
Oirganization for Animal Health, a Paris-based govern-
ment organization comprising 178 nations.

. Businesses and consumers in China process more than

%1 trillion (US. equivalent) in electronic payments every
year. The United States claimed that the Chinese gow-
ernment used several regulatory requirements that had
the effect of only allowing one company, the govern-
ment-owned China Union Pay, to process all electronic
payment services (EPS) in the country denominated in
Chinese currency. the resminbi or yuan_ The world lead-
ers in EPS, however, are ULS. firms, and they were virtu-
ally locked out of the China market. The United States
broaght a complaint before a WTO panel claiming that
the Chinese government violated its obligations under
Article XV1 of GATS by granting one company a monop-
oly on clearing credit card transactions denominated in
Chinese currency. Did China violate GATS Article XV1:2
{a) that prohibits a country from limiting the number
of service suppliers in service sectors where it has made
commitments? Did this violate the principle of nondis-
crimination? How was the dispute resolved? China—
Certain Measures Affecting Electronic Payment Services,
Report of the Panel, WT/DS413/R (2012).

. Each year the USTR publizhes an annual report to Con-

gress entitled the Natiomal Trade Estimate Report on Foreign
Trade Barriers. The report details trade barriers, by country
and industry sector, ULS. firms face in exporting goods, and
services to foreign markets. The Special 301 Repart is an
annual assessment of the effectiveness of foreign intellec-
tual property rights laws and enforcement efforts in foreign
countries. Find these reports, and select several countries
of interest. What is the USTRs position with regard to
trade harriers in those countries? What is the estimated
impact of those barriers on ULS. foreign trade?
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1. Which vehidle is more "American™—a Chevrolet Sibverado

assembled in Mexico or a BMW made In South Carolina?
Today, the typical motor vehicle sald in North America is
made of components and assemblies imported from many
countries. A vehicle assembled in the United States may
have an engine from Canada or Hungary or a transmission
built in China, plus a body, chassis, interior and subsys-
tems coming from yet other countries, For vehicles made
and sold in North America, component parts and assem-
blies can cross borders several times, Each of these exam-
ples is real, and they are endless. The country-of-origin
does not depend on whether you view the manufacturer
as an "American” company or not (after all Chrysler/Ram
is owned by the Italians, Volvo by the Chinese, Jaguar and
Land Rover by the Indians, “Italian” Lamborghini by the
Germans, and many global automakers have an ownership
interest in a foreign partner). Every company thinks and
acts globally, is relying more on “global platforms” for its
vehicles, and boilds its factories accessible to international
supply chains and close to its customers. This is evident
in the trend away from smaller, local or regional “origi-
nal-equipment manufacturers” and toward a reliance on
large global OEM companies that supply parts, assemblies,
and automaotive systems on a worldwide basis.

a.  What factors do you think might influence a modern
automotive company in determining a location fora
new plant? Access to low wages? A productive labor
force? Shipping costs? Political risk? Trade barriers?
IHscuss.

b. Assume the United States and Japan are unable to
resolve a trade war over trade in astomobiles and anto
parts. Acting unilaterally, the United States imposes a
35 percent tariff, or higher, on imported components
and on vehicles with a final assembly outside the
United States. What do yoo think the reaction would
be by foreign governments?

¢. In the above question, who is being affected? Local
manufacturers? Dealers? Consumers?

d.  Given that it can take billions of dollars and several
years to build a modern astomotive plant, how might
global mamufacturers respond? Who might bear the
immediate costs?

e If ULS. tariffs were high enough to protect ULS. auto-
muotive manufacturers over a long period of time, how
do you think this might affect the long-term health

T L i e e ey

and competitiveness of the industry? Coald YOU Se¢
any impact on the U.S. lead in innovation, design, and
quality? Discuss.

2. Your company is a ULS. multinational corporation with a

40 percent share of the world market for its product. Over
the past decade, management has invested heavily trying
to get its products into the Japanese market. Despite all
of its efforts, the company still has less than a 10 percent
share of the Japanese market. and only a small fraction
of relevant Japanese stores carry its products. Company
investigations show that its major Japanese competitor
has a virtual monopaly there and has violated Japanese
antitrust laws by fixing prices and refusing to sell to any
store that carries your firm's products. Most distributors
and retailers are linked to your competitor through kei-
retsu relationships. Management believes that by having
the Japanese market all to itself, the competitor is able to
maintain sufficiently high prices in Japan to permit them
to undersell your company in the United States. Appar-
ently, the Japanese government simply “looks the other
way" Moreover, your firm has been effectively restrained
by the bureaucracy that administers government pro-
curement contracts in Japan. As a result, management
estimates that it has lost several billion dollars in exports
since the company first entered the Japanese market.

Your competitor responds that it is not the only producer

in Japan, that the market there is very competitive, and

besides, it also outsells your firm's products in several
other Asian countries.

a. Explain what is meant by “Keiretsu”™ practices in
Japan. How did they develop and what cultural and
societal forces may have been at work? How have Ked-
retsu practices affected the Japanese distribution sys-
tem for domestic and foreign products?

b. If you petition for a Section 301 action, do you think
the USTR will begin an investigation? What political
factors in the United States might affect the USTR's
decision to investigate? Are the market share statistics
relevant to your case? What other data or information
will be important? What is the attitude of the current
US. administration toward the use of Section 3017

¢. How do you think joint ventures with foreign firms
and strategic alliances between [apanese and foreign
firms might have affected the traditional keiretsu

system?
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Many proponents of environmental safety and public health
are concerned about the creation, spread, and potential impact
of genetically modified foods. The United States, Canada, and
Argentina are some of the leading producers of genetically
muodified foods made from bicengineered organisms (GMOs).
The US. government helieves that GMOs are important for
the world’s food supply because they can boost food produc-
thon and nutrition and lead to both disease-resistant crops and
better-tasting foods. Many respected sclentific stodies vouch
for the safety of GMOs for human and animal consumption
and on the Earth’s environment. GMOs are important to ULS.
agriculture economically. According to the US. Department
of Agriculture, approximately three-quarters of US. soybean
and cotton production and over one-third of corn production
are genetically modified. However, many consumer groups
and countries argue that the dangers to humans, wildlife, and
the environment are unknown. Genetically modified corn
and soy were approved for sale in the EU prior to 1998, but
the Enropean countries ceased new approvals after that time.

In addition, the EU and several other countries have adopted
regulations requiring the tracing of biotech crops through
the chain of distribution, and they imposed strict labeling
requirements on all foods and animal feed containing more
than | percent GMO. European consumers who fear GMO
foods will not purchase products with these labels. The United
States claims that the requirements are expensive and unnec-
essary and have cost ULS. farm exporters hundreds of mil-
lions of dollars in lost revenues. In 2003, the United States
requested a WTO panel to decide whether the moratorium
and labeling requirements violate the WTO Sanitary and
Phytosanitary Agreement. Research the history of the WTOs
deliberations. What was the outcome? Can you find any deci-
sions of the European Court of Justice on GMOs? What is the
current state of EU legislation on GMOs? What is your opin-
ion? Do you think that GMOs should be permitted, or do you
think they present some possible harm to the environment or

to public health?
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